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Barrock Lecture | Franklin E. Zimring

The Accidental Crime Commission: Its Legacies and Lessons

On October 4 and 5, 2012, Marquette Law School held a conference on the Wickersham Commission—
so named after its chairman, George W. Wickersham, a former attorney general of the United States.

The occasion—the 80th anniversary of the conclusion of the commission’s work—yprovided an opportunity
to reflect on the federalization of law enforcement in the intervening decades. The conference’s keynote
address was the Law School’s annual George and Margaret Barrock Lecture on Criminal Law, delivered

by Franklin E. Zimring, the William G. Simon Professor of Law and Wolfen Distinguished Scholar at the
University of California, Berkeley. Professor Zimring’s lecture will appear in the Marquette Law Review.

This is an abridged version.

udged by its initial mission, and by its influence

on the problems that inspired its creation, the

Wickersham Commission created in 1929 by
President Herbert Hoover was an unmitigated failure.
The president had created the commission as an
apologist for, and in an attempt to reform, the federal
law that created and administered the prohibition of
alcohol in the United States in the years after 1919.
Remembered now as the very first national commission
on crime, both its primacy and its focus are urban
legends in substantial part. It wasn’t the first national
crime commission—that was appointed by President
Calvin Coolidge in 1925. And it wasn’t really created
as a national commission on crime. The lion’s share of
crime is the province of state and local government:
state criminal codes and prisons, county courts and
sheriffs, and municipal police. But the primary focus of
the Wickersham Commission was on prohibition and
on the observance of the federal Volstead Act. This not
only was a guarantee that prohibition would remain
the commission’s central focus, but it also provided
a potential diversion from much of the illegitimacy,
corruption, and lawlessness of the local governance of

crime in America.

A Different Country

The United States of 1929 was a very different nation
from 1969 or later, in ways that would have doomed
any examination of crime and law enforcement short
of a very radical critique. For starters, the United States
was dominated by legal systems that were overtly rac-
ist, ranging from Jim Crow horrors in the south to the
more subtle but pervasive forms of race discrimination
in housing, education, and miscegenation law through

most of the north. And
lynching was still not
an uncommon practice
in much of the Ameri-
can south until the
middle of the 1930s—
one national count
averaged 17 cases per
year in the decade be-
tween 1926 and 1935.

A national commis-
sion to study crime and
justice thoroughly in Franklin E. Zimring
this era would need the
likes of W. E. B. Du Bois
and Norman Thomas rather than the good Republican
burghers and establishment lawyers that manned the
Wickersham Commission. And even a true blue-ribbon
commission on prohibition would, by the early 1930s,
have had to acknowledge that the “great experiment”
was beyond any hope of redemption. If Herbert Hoover
had designed this enterprise as the launching pad for a
new, improved version of the Volstead Act, the commis-
sion’s task was hopeless from day one.

And not just because Hoover had appointed the
wrong commission or waited a bit too long. The
changes that had overtaken the prohibition experiment
in its short career were so profound that the nation
that had created the push for prohibition was not the
same nation in which the experiment was conducted.
The temperance movement had its roots in an America
of towns and rural areas, the United States of the turn
of the twentieth century. Most of the nation’s popula-
tion lived outside urban areas in 1900, and much of
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How did this hopeless venture end up being viewed

as a precedent-setting and positive contribution to the ways

in which the national government learns about crime

and criminal justice?

the population in rural areas and small towns feared
and distrusted the big cities, which were expanding
dramatically with industrialization, and the surge of im-
migration that greatly diversified the national landscape
between 1890 and 1920. The 1920 census was the first
time that the number of persons living in urban areas
equaled the number living in rural areas.

So the occasion for this conference in 2012 is a
bit of a mystery. How did this hopeless venture end
up being viewed as a precedent-setting and positive
contribution to the ways in which the national govern-
ment learns about crime and criminal justice? I will
provide my take on this question in three installments.
Part I will describe how the commission was struc-
tured and staffed and the broad ambitions of the com-
mission’s work on crime, police, and prosecution. Part
II will propose four important innovations in Wicker-
sham that later commission efforts adopted. And Part
III will consider governmental alternatives to blue-
ribbon commissions and how they have functioned in
recent history.

I. Futility Is the Mother of Invention

I suspect that the impossibility of the commission’s
original mandate may have helped to remake it into the
enterprise we remember and honor. Unlike the Coolidge
Administration’s slapdash commission on crime in the
mid-20s, the Wickersham effort had significant financial
resources—the initial budget of $250,000 in 1930 dollars
was quite substantial, and the final expenditure, close
to $500,000, was the inflation-adjusted equivalent of just
under $7 million in 2012. President Hoover and many of
its members considered it an important undertaking. The
commitment of Hoover to science and empirical data
probably motivated the resources that made Wickersham
more than a gesture. The resources and standing of
this blue-ribbon institution became an opportunity for
sustained analysis of issues and phenomena tangentially
related to prohibition and the federal criminal justice
system, issues such as crime and criminal justice in the
broader American landscape.
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The substantial resources available to the Wicker-
sham Commission provided the opportunity to avoid
one of the central academic complaints that greeted the
early Coolidge commission, that the commission lacked
“expert knowledge” and “special experience.” What the
Coolidge commission lacked was a staff and therefore
any substantive research. With financial resources, the
new commission could employ a staff and fund papers
by expert consultants.

And this the Wickersham Commission did with
precedent-setting energy. The vast majority of the consul-
tant papers published by the commission were not about
prohibition or its enforcement but about crime and
criminal justice. Both the methodology of Wickersham
in generating expert reports and the volumes produced
by the commission’s experts are the enduring legacy of
Wickersham. Depending on experts and deferring to
expert judgment had profound impact not only on how
commissions did their work but also on the substance
of commission reports. This was the key innovation
of the commission, what I shall call the “Wickersham
model.” And this methodological legacy had a substan-
tial impact on the many commissions that used meth-
ods close to the Wickersham model a generation later
in the golden age of national commissions.

With very few exceptions, the Wickersham commis-
sioners were not radical progressives, but the staff and
consultants that produced Wickersham’s reports were
emerging and established pantheons of social sci-
ence (Clifford Shaw and Henry McKay), social services
(Miriam Van Waters and Edith Abbott), and the legal
academy (Zechariah Chafee and Sam Bass Warner).
Only two of the eleven commissioners were academics
(Roscoe Pound and Ada Comstock), but the lion’s share
of the staff reports that are the permanent record of
the commission is the work of academics and reform-
oriented lawyers.

One other important contrast between staff mem-
bers and consultants on the one hand and commis-
sioners on the other was demographic. The median



age of 13 authors or coauthors of staff/consultant vol-
umes was 41, and only 3 of the 13 were over age 45
in 1929 when the venture was launched. By contrast,
the median age in 1929 of the 11 members of the
commission was 58, and only 1 member was under
50 when appointed.

The generational difference between staff and
members and the academic orientation of the experts
writing reports made the emphasis on staff effort
into a shift from an older, establishment, practitioner
orientation (perhaps still reflected in brief commission
reports) to the lengthy, empirical studies of the social
scientists and the reform-oriented briefs of the policy-
oriented lawyers.

The two reports on prohibition that were sepa-
rately issued in January 1931 might have been an
arresting example of the difference in tone between
commissioners and staff experts. The two reports
combined extensive and powerfully written observa-
tions of the costs and ineffectiveness of prohibition in
the 1920s with a rather unenthusiastic endorsement
of continued efforts to modify and improve prohibi-
tion itself.

Franklin P. Adams famously celebrated this mixed
message in a brief poem, the only published poetic
critique of national commission output that I have
encountered:

Probibition is an awful flop.

We like it.

It can’t stop what it’s meant to stop.

We like it.

1t’s left a trail of graft and slime,

It dow’t probibit worth a dime,

1t’s filled our land with vice and crime.

Nevertheless, we’re for it.

Part of the dissonance of these reports’ findings and
their conclusions must be attributed to the need to re-
spect Herbert Hoover’s wishes. But why then the hard-
hitting analysis of costs? Perhaps this came in part from
the influence of staff on this documented history, since
staff did most of the work and much of the writing. And
the documentation in the 1931 report was integrated
into the arguments for repeal that were a major theme
in the two years after it was issued. The report is cred-
ited by later observers with aiding the cause of repeal.

After the January 1931 release of the prohibition
materials, the next release of Wickersham reports came
in late April (crime statistics), with the next 11 volumes
being issued between June 7 and August 23, 1931.

The figure below illustrates the uneven patterns of
public attention to the work product of the commission.
The New York Times published a word count of all the
commission’s publications in August of 1931, which the
figure below compares to level of news coverage provid-
ed by the Times in the week after reports were issued.

[ Word count of Wickersham reports
Press coverage of Wickersham reports (word count of coverage in week after
release of reports)

95.3%
77%
23%
4.7%
Prohibition Prohibition Crime and Criminal ~ Crime and Criminal
2 volumes 2 volumes Procedure Procedure
75,200 words 82,818 words 12 volumes 12 volumes

1,534,000 words 25,078 words

While the prohibition reports were less than
5 percent of the published product of the commission
and only 2 of its 14 reports, they received the majority
of immediate public attention. The prohibition reports
accounted for more than three-quarters of the verbiage
on Wickersham in the New York Times. While none of
the other reports generated more than a small fraction
of the ink of the prohibition materials, the distribu-
tion of attention to the rest of the reports did reflect
the appetite for controversy and scandal. The report
on lawlessness in law enforcement got twice as much
coverage as the next-most-discussed non-prohibition
report (6,932 words versus 3,626 for the volume on
prosecution). The more important contrast is that “law-
lessness” in law enforcement got more than ten times
the attention that was accorded to the other report on
police, which was released earlier. Even before elec-
tronic journalism, there was evidence of the adage, “If
it bleeds, it leads.”

What was to eventually commend this effort as a
model of governmental research in crime and criminal
justice was not what commanded public notice in the
early 1930s.

Il. The Wickersham Model: Four Elements
The Wickersham Commission is not normally regard-
ed as a major landmark in the march toward the repeal
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of prohibition. A recent history of the end of prohibi- ))

Marquette Lawyer 45




FROM THE PODIUM

tion, Last Call (2011), has only three references to the
commission’s work in its index and regards the reports
as of minor influence. But Wickersham had more influ-
ence on the methods and functions of national commis-
sions. When I speak of the “legacies” of the Wickersham
exercise, I am trying to identify four ways in which the
structure and focus of this early commission of inquiry
set precedents that can be observed in the cluster of
national commissions that operated a generation later
in the United States.

I stop short of demonstrating that the similarity
in structure was a clear case of cause and effect. The
four features of interest in this regard are (1) staff
dominance, (2) an emphasis on empirical research,
(3) a preference for long-range perspective instead of
targeting a finite number of discrete policy propos-
als, and (4) an explanatory and retrospective orienta-
tion that often makes such reports into ceremonies
of adjustment to changes that have already happened
rather than proponents of change.

1. Staff Dominance

The formal relationship between commissioners
and staff in Wickersham and all other such bodies
is hierarchical—the commission selects the staff and
the staff works for the commission. But, in fact, once
the staff members have been selected by the commis-
sion, they tend to exercise considerable power over
the work of a commission. There are three features
that maximize the impact of staff in Wickersham and
every other American effort I know of—numbers,
expertise, and authorship. In a well-funded exercise
like Wickersham, there are more staff than commis-
sioners, and the staff may also devote more time to
the enterprise than persons nominated to commis-
sion status because of the latter’s other prominent
positions, which will often restrict their participation
in commission efforts. The two academics on the
Wickersham Commission were both busy administra-
tors—the dean of a law school and the president of a
college. The academics on staff were presumably less
preoccupied with administrative duties.

Then there is the matter of expertise. The staff
have been selected for their expertise in specific
areas—August Vollmer for law enforcement, Edith
Abbott for immigrants and crime, Miriam Van Waters
for young offenders, etc.—so that their credentials
create substantial influence.

Finally, in American commissions, it is the staff who

write most of the official prose. All but one of the
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enormous subject-matter reports of Wickersham were
authored by staff (the apparent exception being The
Causes of Crime tome), and staff reports visibly domi-
nated the output of the commissions on crime (1967)
and on violence (1969). The author of a report gener-
ates what real estate agents call “sweat equity” for de-
termining the substance of the report. If you write the
report, you have real influences on what it says.

So the power of commissioners and senior staff is
extremely important at the front end of the commission
process—because they determine who will staff the
process. But once an expert staff has been selected, the
balance of power shifts to the staff.

The most prominent exception to that U.S. commis-
sion pattern of staff dominance is quite consistent with
the influence of authorship on outcome. During the
era of government commissions on pornography, the
British Home Office appointed a committee chaired by
Professor Bernard Williams, a moral philosopher from
Cambridge University. This low-budget committee was of
exceptionally high intellectual quality, and Bernard Wil-
liams, the committee chair, wrote much of the report.

All of my short list of the causes of staff dominance
were on display in the Wickersham experience and
would become also the pattern of operation in the com-
missions of the 1960s and 1970s. This may not be the
result of later efforts explicitly modeling themselves on
Wickersham so much as the natural result of the same
processes that produced staff influence in 1930 doing
so again in the U.S. commissions on crime, violence,
and pornography. But either way, the Wickersham Com-
mission was a preview of coming attractions for the
national commissions that followed.

2. An Empbasis on Empirics

The Wickersham Commission produced 14 volumes, a
total of 1.6 million words. We have already seen that 95
percent of that verbiage didn’t directly concern prohibi-
tion. But what kinds of perspective and ambition pro-
duced this verbal landslide? To impose a verbal construct
from the current era, what Wickersham became was the
first “data-driven” analysis of issues in crime and justice
by a governmental commission in the United States. And
the staff dominance I just mentioned was an important
cause of this emphasis on empirics in two senses. The
academics and reform-oriented lawyers who were on
staff believed in empirical research, and they had the
time and energy to gather the data and write the reports.
So the enterprise was data-driven because the staff were
data-driven. And this was a feature of most if not all of



Professor Franklin E. Zimring delivers the Barrock Lecture in Eckstein Hall's Appellate Courtroom on October 4, 2012.

the policy commissions on crime and violence that were
clustered in the 1960s and early 1970s.

3. Taking the Long View

One other feature of the Wickersham endeavor that
has been repeated in later efforts is an emphasis on
long-range perspectives rather than specific, discrete
policy choices. On almost all the topics considered,
the aim of the reports produced was to comprehend
the phenomena and systems being considered rather
than to focus on arguments for specific policy change
(the possible exception here is criminal statistics). The
emphasis in Wickersham on perspective rather than
a specific policy program was overdetermined. Presi-
dent Hoover’s position on prohibition certainly wasn’t
broadly popular with either commissioners or staff.
And everything the staff reported on the problematics
of enforcement in prohibition pointed in the opposite
direction from Hoover’s hopes. Perspective was the
only refuge in the extraordinarily complicated politics
of prohibition in 1931.

And most of the other social science topics consid-
ered by Wickersham staff reports—crime and immigra-
tion, juvenile delinquency, the impact of disorganized
city neighborhoods on crime rates—were efforts to
create broad understanding rather than to mobilize
legal change. On the procedural side of the commis-
sion’s agenda, for topics such as police corruption and
the third degree, it was the level of government of this
federal commission rather than the lack of a policy
agenda that restrained the commission’s action agenda.
There were no direct levers available to the national
government in 1931, such as federal financial aid or

constitutionally based reversals of state criminal convic-
tions, as carrot or stick for state and local compliance
with federal standards. Shortly after Wickersham, one
of its staff lawyers, Walter Pollak, argued the winning
side of Powell v. Alabama (1932), the beginning of fed-
eral court controls on state criminal process.

More striking than the orientation to perspective that
Wickersham adopted is the fact that most of the later
commissions also favored broad understanding and pol-
icy instead of centering attention on a specific reform.
The 1967 crime commission, generally regarded as the
most successful of the genre, was organized around
long-term development in areas such as police, crime
statistics, juvenile justice, and organized crime. Both
the civil disorder (Kerner) and violence (Eisenhower)
commissions argued for enormous changes in American
society and government, but each was committed to
change of such breadth that no specific law or session
of a legislature could serve as a focus of activity.

At the other end of the spectrum, there were com-
missions on pornography and gambling that did not
seem intent on arguing for any sharp changes in policy.

There have been, in other words, very large differ-
ences in the orientation of national commissions to
social and legal change, yet an overarching similarity in
the sense that no commission report in the modern era
was centered on a finite list of specific changes as the
core of an action agenda.

4. The Commission as Ceremony of Adjustment

The central inconsistency identified in the Franklin
P. Adams poem about Wickersham was the sustained
documentation of the failures and social cost of prohi-
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bition combined with the absence of any explicit recom-
mendation by the commission to repeal the prohibition
amendment and legislation. But a more generous reading
of Wickersham’s work on prohibition is that its extensive
documentation of cost and ineffectiveness provided a
foundation for many supporters of prohibition to accept
the inevitable repeal of prohibition two years later when
it came. In this sense, the commission’s fact finding was
much more important than its divided and convoluted
policy recommendations. Further, if this is an accurate
reading of Wickersham’s historic function on prohibition,
then it was an important precedent for another com-
mon function of later national commissions—what can
be called the creation of a ceremony of acceptance and
social adjustment to changes that are taking place.

The most remarkable example of this “ceremony
of adjustment” function relates to the commissions of
inquiry on pornography that popped up all over the
developed world after the late 1960s. The United States
had a national commission in the late 1960s that report-
ed in 1970. Great Britain had one that reported in 1979.
Canada had a Special Committee on Pornography and
Prostitution in 1985, and Attorney General Edwin Meese
commissioned a second report on pornography in the
United States that reported in 1986.

And what did all these commissions recommend as
legislative action? Not much at all. Because that wasn’t
the primary social and political function of the inquiries.
Most of the commissions followed rather than preceded
the widespread availability of pornography. Only the
1970 pornography commission was issued prior to the
theatrical release of Deep
Throat in the United States
(1972). The commissions were
investigations of the effect
of a new status quo that was
emerging in most developed
countries—all the social sci-
ence was intended to reassure
publics that Western civiliza-
tion could survive Debbie Does
Daillas. Even the Meese Com-
mission, created to reassure
conservative constituencies that
pornography was harmful and
objectionable, did not urge
broad legal change but was,
rather, an attempt to discredit

the Library of Congress.
the moral claims of liberals.
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New York City Deputy Police Commissioner John A. Leach,
right, watching agents pour liquor into the sewer following a
raid during prohibition, ca. 1921. New York World-Telegram
and the Sun Newspaper Photograph Collection. Courtesy of

And the national commission on gambling in the 1990s
was similarly more concerned with regarding the growth
of gambling as survivable than with advocating any path-
breaking legal changes.

In its own precedent-setting and peculiar fashion,
perhaps the Wickersham Commission’s mixed teachings
on prohibition were an attempt to explain and justify the
formal undoing of alcohol prohibition that was by then

looming on the American horizon.

lll. The Commission That Never Was

The cluster of national commissions that reported
on problems of crime and violence in the 1960s and
1970s is now itself a generation or more removed from
contemporary American government and public policy
discourse. There are, to be sure, a number of commis-
sions of inquiry appointed by federal and state govern-
ments to consider particular subjects—and some of the
topics come close to crime and violence. But we had no
national commission on school violence in the wake of
Columbine to parallel the Eisenhower Commission on
Violence (1969) and the Kerner Commission on Civil
Disorder (1968). (The commission to investigate the
September 11 disaster is the exception that proves the
rule on this: it was a body, like the Warren Commission,
asked to confirm an official historical account and not
consulted for policy.)

It appears that what I would call a broad national
commission approach to surveying policy options in
areas such as crime, drugs, violence, and race has
passed from the American scene. The last major attempt
that I would put in this category
was President Clinton’s “Initiative
on Race.” And that isolated ef-
fort came two decades after any
sustained use of commissions of
inquiry about crime policy. Why?

There are two alternative ex-
planations for the decline of the
national policy commission. One
theory is the commission depart-
ed because it failed as a useful
enterprise. The other theory is
that commissions came to be re-
garded as a threat to governmen-
tal policy orthodoxy. The most
important evidence that the day
of the national commission had
passed by the late 1980s concerns
the drug emergency and the



Indeed, the 1980s and 1990s witnessed almost

everything a government is expected to do with novel and threatening

problems except appointment of a high-level national

commission on drug policy, and this was hardly an accident.

public moral panic over drugs during the decade after
1985. That decade witnessed the ascendance of drugs
to number one on a list of citizen-nominated “most seri-
ous problems” nationally, multiple layers of federal and
state legislation, the creation of a national drug control
agency with a drug czar, and annual editions of a glossy
national drug control “strategy” to energize and reas-
sure the population.

Indeed, the 1980s and 1990s witnessed almost every-
thing a government is expected to do with novel and
threatening problems except appointment of a high-level
national commission on drug policy, and this was hardly
an accident. The annual report of the nation’s drug czar
was designed as the opposite of a national or citizens’
commission; it was an official document under the con-
trol of the executive branch policy makers in the field. It
was, to borrow a phrase from a famous Argentine film,
The Official Story. A presidential commission of any de-
gree of independence was probably considered too great
a risk to generate unwelcome conclusions. In that same
pattern, as Marquette Law Professor Michael O’Hear has
reminded me, the federal sentencing commission created
in the 1980s keeps empirical evaluations of sentencing as
“in house” efforts rather than tolerating external review.

The absence of a real national commission on drugs
did not escape public notice. Walter Cronkite, near the
end of a long and distinguished career in news reporting
and analysis, concluded an hour-long special broadcast
on drugs in 1995 with the following:

It seems to this reporter that the time has come
for President Clinton to do what President
Hoover did when prohibition was tearing the
nation apart: appoint a bipartisan commission
of distinguished citizens . . . , a blue-ribbon
panel to reappraise our drug policy right
down to its very core, . . . a commission with
full investigative authority and the prestige
and power to override bureaucratic concerns
and political considerations . . . and present a
comprehensive drug policy for the future.

Cronkite’s view of the Wickersham Commission was
informed by nostalgic distortions of epic proportions.
After all, a majority of the commissioners had maintained
their support of the Eighteenth Amendment.

But more than nostalgia suggests that a Wickersham-
style analysis of the War on Drugs in 1990 or 1995 (or
ever) might have destabilized the major elements of
drug prohibition for at least an important segment of
the public and would hasten rather than retard the pace
of policy change. And there is support in the history
of Wickersham for this view. The pro forma support of
prohibition by most commissioners did not count for
much in public or legislative opinion. The powerful
fact-finding in the report on prohibition probably had
greater impact. Much as the Franklin P. Adams poem
quoted earlier may have been intended to make fun of
the commission, the poem accurately portrayed a mixed
message that many on the commission staff and some
commissioners wanted to make a part of the public
record of the prohibition experience. Any such forceful
cost accounting of the modern war on drugs would pro-
vide little comfort to the drug control authorities. What-
ever its flaws, the candor and balance of Wickersham on
prohibition enforcement makes William Bennett’s first
National Drug Control Strategy look like the front page
of Soviet-era Pravda by comparison.

While the absence of a national commission on
drugs in the late 1980s makes it clear that the age of the
presidential commission on crisis problems in crime had
passed, what is less clear is whether the drug emergency
of the mid-1980s played an important role in pushing
commissions off the national agenda or whether the lack
of a 1980s drug commission was merely a result of the
fact that the age of “policy” commissions on crime had
already come to an end.

Either way, the drug warriors of the 1990s would have
been right to fear the impact of a national commission.
No matter their biases and political sensitivities, the staff
and the members of such commissions usually have a

commitment to fact gathering and to the importance of ))
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their problem in the larger national landscape. Perhaps
we overdosed on national commissions in the era of
Warren and Katzenbach and Kerner and Eisenhower,
perhaps we tended to overstate the acuteness of the
problems put before commission bodies and to call for
too many resources and too much change to remedy
these selected national problems. But in a political sys-
tem and public consciousness that find problems easy to
ignore, sustained attention on important chronic prob-
lems will often serve the public good.

A Dangerous Thought Experiment

One interesting test of the value and limits of com-
missions of inquiry as a public policy tool is a “thought
experiment” along the lines suggested by Walter
Cronkite. Imagine that President Clinton had appointed
a national commission on drug control in 1997 (pru-
dence suggests the year after rather than the year before
a presidential election). What sorts of questions might
such a body have asked? What sorts of research might
have emerged? What types of policy changes might this
commission have considered and recommended? What
short-range and longer-range policy changes might have
occurred in its wake?

Like many thought experiments, there is considerable
room for different assumptions and presumed effects in
the future that we are asked to imagine in my Cronkite

David Ray Papke

commission experiment. And it is easy to use a mythi-
cal national commission as a magical mechanism that
will change public prejudices and overcome persistent
political logjams. Walter Cronkite seemed to be hoping
for some such magical transformation with his televised
plea in 1995.

My own view of the impact of our imaginary drug
commission is much less optimistic than Cronkite’s but
still leaves ample room to see a National Commission on
Drug Control as a public benefit well worth its modest
costs. It could settle some factual questions, resolve dis-
agreements about costs and outcome of public programs,
and clarify difficult choices. It could outline the nature of
the drug problems we had best learn to live with and per-
haps identify other problems that are not inherently part
of government’s ongoing involvement in drugs.

It could do many of the modest but important things
that the Wickersham staff and commissioners accom-
plished in 1931. And that, in my judgment, would be a
considerable improvement on the public relations puff-
ery that executive government now manufactures. The
commission of inquiry model that Wickersham brought
to American crime and criminal justice probably served
the public interest far better than some of its recent al-
ternatives. If so, this conference is well-timed for serious
students of the American future. Wl

Exploring Socio-Legal Dominance in Context: An Approach

to American Legal History

Professor David Papke of Marquette University Law School traveled with his family to Uganda last summer.
He spoke by invitation at Makerere University, Stawa University, and the Law Development Centre in

Kampala. This is an abridged version of his speech at Stawa.

ne of the courses I teach annually at Mar-
quette University Law School is American
Legal History, and I was asked if I would dis-
cuss that course today. It’s a semester-long course, so I
really couldn’t summarize it in just an hour or so. But I
think I can describe how I approach the subject matter
of American legal history.
My approach rests on the assumption that law does
not somehow stand above and apart from social life.
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Law, in my opinion, is not self-contained, not self-
generating, and not even distinct as a cultural construct.
Hence, I teach legal history as intertwined with social
history. I try to examine how law grows out of a given
social context and also how law contributes to that
context. Particularly interesting to me are questions
involving the relationship of law and an era’s dominant
interests. I try in my course to explore socio-legal domi-
nance in context.



