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AMBITION AND
ASPIRATION

LIVING GREATLY IN THE LAW

BY JUDGE LEE H. ROSENTHAL

t is a great pleasure to be here, and I thank Dean Joseph Kearney and the faculty for the
honor. Visiting Marquette University brings the particular pleasure of being in a law school
committed to the Jesuit ideals of education, including cura personalis, care of the entire
person. That is in keeping with what I want to talk about. I was intimidated when I looked
at the glittery roster of prior Hallows Lecturers, and I am moved by the presence of so many
distinguished judges and lawyers. I did not want to be in the position of the woman who
left a dinner party apologizing for dominating the conversation. “Don’t worry,” replied her
host, like mine today a renowned law school dean. “You didn’t say anything.”

It has been almost 150 years since the most famous observations on what I hope to say something
about today. In the 1880s, Oliver Wendell Holmes, Jr., spoke and wrote about what we should be
ambitious for, and what we should aspire to, as law students, as lawyers, as law teachers, and as judges.
Although it is hard to overstate how much practicing, teaching, and deciding legal disputes have changed
from 1880 to 2019, his words and question remain fresh. What does it mean today to have ambition and
aspiration to “live greatly in the law”?

Justice Holmes approached this question in a context far different from the experiences most of us
in this room share—informed by what he had seen and endured as a soldier in the Civil War; by his
studies of law and philosophy, religion, and history; and by his work as a lawyer, scholar, and
judge. Holmes nonetheless asked what sounds like the right question for us to ask now. He
called it the “main question”: “How can the laborious study of a dry and technical system, the
greedy watch for clients and practice of shopkeepers’ arts, the mannerless conflicts over often
sordid interests, make out a life?” Is it ambition, or some other driver, that can provide the best
direction for a good and satisfying life in the law?

Lee H. Rosenthal is chief judge of the U.S. District Court for the Southern District of Texas,
based in Houston. She is a national figure in the judiciary, having served as chair of the
Judicial Conference Committee on Rules of Practice and Procedure, to which Chief Justice
John Roberts appointed her, and chair of the Advisory Committee on the Federal Rules of Civil
Procedure, by appointment of Chief Justice William H. Rehnquist. Judge Rosenthal received
her undergraduate and law degrees from the University of Chicago, began her career as

a law clerk to Chief Judge John R. Brown of the Fifth Circuit, and practiced law in Houston
before her appointment to the federal bench in 1992. This is an edited text of the E. Harold
Hallows Lecture that Judge Rosenthal delivered at Marquette Law School on March 29, 2019.
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HALLOWS LECTURE LIVING GREATLY IN THE LAW

The key is to
see the general
beyond the
particular, to
search for the
“remoter and
more general
aspects of the
law.” This is
what allows the
law student,
lawyer, law
professor,

and judge to
“connect [their]
subject with
the universe
and catch ...

a hint of the
universal law.”

This talk looks at how to define ambition and
aspiration in this context, and the roles that they
might play in different stages and aspects of our
professional lives. Through examples of judicial
opinions, the ambitious aspects of judging are
compared to the aspirational. The same questions
will in turn be applied to law students, law
professors, and lawyers, to ask how, in 2019,
ambition and aspiration can help make out a life—
to help us live greatly—in the law.

AMBITION AND
ASPIRATION

What is ambition? Ambition, as I think Holmes
used it, matches my understanding. It is the desire
for external validations that you already know you
want. For law students, it can be ambition to win the
approval of parents, or professors. For lawyers, to
win the approval of more-senior associates, partners,
and clients—those with power to promote and
reward. For academics, it can be to win the approval
of those hiring, making decisions to publish, to
promote, to grant tenure, and perhaps to confer
that oh-so-coveted named chair. For judges, it can
be the desire for appointment or nomination; then,
high rankings in bar polls; being cited and affirmed;
and reelection, retention, or promotion. Ambition
for all but sitting judges can include the desire to
make money, to accumulate wealth, not just to attain
financial security. For all, ambition includes the
desire to have a secure reputation for excellence and
influence in the profession. We all have ambition.
We all need it. It got you all where you are; it made
Dean Kearney “Dean”; it made me “Judge.”

Is ambition enough for a satisfying and
gratifying life in law? Holmes didn’t think so. He
recognized the economic realities of the profession,
and he did not denigrate the “wish to make a living
and to succeed.” He recognized that “we all want
those things.” But he also saw that financial success
was not enough. “[H]appiness cannot be won
simply by being counsel for great corporations and
having an income of fifty thousand dollars,” he said.
“An intellect great enough to win the prize needs
other food beside success.” Holmes thought that
there was something more to the study and the
practice of law, and that it is the something more
that lets one studying law, practicing law, teaching
law, or judging legal disputes to “live greatly in the
law as elsewhere.”

Holmes gave us only a general description of
what the “something more” might be. Inadequately
summarized, it seems to amount to striving to see
the broader principles and ideas in the quotidian
facts and problems of specific matters, disputes,
or cases. The key is to see the general beyond the
particular, to search for the “remoter and more
general aspects of the law.” This is what allows
the law student, lawyer, law professor, and judge
to “connect [their] subject with the universe and
catch . . . a hint of the universal law.” To do this
requires “complex and intense intellectual efforts,”
but it is those efforts, and the insights they bring,
that provide the hope of personal fulfillment.
Holmes explained that “[jlurisprudence, as I look
at it, is simply law in its most generalized part.
Every effort to reduce a case to a rule is an effort
of jurisprudence, although the name as used in
English is confined to the broadest rules and most
fundamental conceptions. One mark of a great
lawyer is that he sees the application of the broadest
rules.” And Holmes’s rhetoric, in various speeches
and writings, went beyond lofty. Viewed in this
way, in “the law . . . as in a magic mirror, we see
reflected, not only our own lives, but the lives of
all men that have ever been! When I think of this
magic theme, my eyes dazzle.”

Interestingly, Holmes did not prescribe going
out to do good as the best way to achieve the
“something more,” although he acknowledged
there is nothing wrong with efforts to improve
social justice. But he found “altruistic and cynically
selfish talk” to be “[a]bout equally unreal.” And pro
bono work, no less than other work, has its tedium,
stresses, and its mannerless conflicts over what can
be sordid interests, and it, too, requires the practice
of some of the “shopkeepers’ arts.” Like other legal
work, pro bono matters do not routinely require
the lawyer or professor or judge to look beyond
the specifics to find the connections to the larger
principles, to where the “something more” may live.

I think that the search for this “something
more” is aspiration, and it is different from
ambition. I credit the philosopher Agnes Callard
of the University of Chicago for her articulation
of aspiration, which is both enlightening and
illuminating. Aspiration is a distinctive form of
purposeful action directed at acquiring new values,
and these values are not abstract, but deeply
practical and active. Ambition, by contrast, does
not seek to acquire a new value or the knowledge
necessary to do so. Ambition tries to acquire
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RESPONSE

JUDICIAL ASPIRATION AND SITUATIONAL
AND INSTITUTIONAL HUMILITY

by Diane S. Sykes

It's entirely fitting that Judge Lee Rosenthal delivered this thoughtful lecture at Marquette
Law School. The idea that lawyers and judges should be aspirational—that they should
search for “something more” than “the quotidian facts and problems of specific matters,
disputes, or cases”—nhas a religious parallel in the concept of magis in Ignatian spirituality.
So her message was bound to find fertile ground at a Jesuit law school that takes its
mission seriously. And it did.

Judge Rosenthal’s theme is the distinction between ambition and aspiration in the
study and practice of law, in legal scholarship, and in judging. She defines ambition
as the desire “to acquire what we already value” and aspiration as "purposeful action
directed at acquiring new values.” Within that broad framewaork, she focuses on one aspect of ambition: “the
desire for external validations that you already know you want,” most notably recognition, promotion, and material
reward. She contrasts it with a conception of aspiration that in the abstract describes a process of personal
growth characterized by constant and self-conscious striving toward new values or understandings. \When
made more concrete, however, aspiration (as she uses the term) seems to be a higher form of ambition—one
driven by the desire to hold to our core values—coupled with the practice of humility. As applied to judging—

her domain and mine—she explains the dichotomy between ambition and aspiration by using three cases

with particular contemporary political and legal salience. Each one illustrates the virtue of judicial humility.

Two aspects of judicial humility are at play in Judge Rosenthal’s case studies. One is situational humility, which
requires the judge to consider what he does not know about the case at hand. Her first two examples measure
this aspect of judicial humility by its absence. How can the concurring Fifth Circuit judge be so certain that the
district court was motivated by antireligious animus? Why does the Ninth Circuit panel so confidently declare a
new legal rule in a deeply unsettled area of the law and so blithely rely on its own factual assumptions instead
of deferring to the findings of the district judge, made from her superior vantage point in the trial courtroom?

The second dimension of judicial humility is institutional. In its most basic form, the judge's role is to correctly

apply the relevant legal rule to the established facts in accordance with accepted procedures. Institutional humility
requires sensitivity to the constitutional constraints on the judicial role and the norms of our hierarchical judicial
system. Appellate judges should refrain from ascribing improper motives to their district court colleagues. All judges
should guard against the temptation to overread loosely related precedents in order to constitutionalize a preferred
answer to a sensitive social question, thus removing it from the democratic process. Institutional humility confines
the judge to his core competencies.

Judge Rosenthal’s third case—the concurring opinion in the Sixth Circuit's Affordable Care Act case—is meant

to illustrate aspirational judging at its finest. The opinion is indeed a powerful example of Judge Jeffrey Sutton’s
principled jurisprudence. It also highlights the virtue of judicial humility, both situational and institutional. At the same
time, it reflects a loftier form of ambition operating as a check on the lower form. Judge Sutton's commitment to
rule-of-law norms isn't new to him; it's central to his conception of the judicial role. It's not evolutionary; it's his fixed
compass. He took the politically unpopular course precisely because fidelity to the rule of law is deeply entrenched
among his core values, not because he was seeking new understandings about the law or the judicial role in
administering it. He has firm convictions about the normative constraints on the judiciary in our system of self-
government, and his commitment to following those principles prevailed over any more self-interested ambitions.

Judge Rosenthal delivered a uniquely inspirational Hallows Lecture, and her uplifting message has enriched the
entire Marquette Law School community.

Diane S. Sykes, ['84, is a judge of the U.S. Court of Appeals for the Seventh Circuit.
She served as a justice of the Wisconsin Supreme Court from 1999 to 2004.
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RESPONSE

DOING THE RIGHT THING

by Darren Bush

It is quite daunting to discuss a thoughtful tome written by a respected judge, particularly
one as senior and intellectually acute as Judge Lee Rosenthal. It is even more daunting to
limit that discussion to approximately 600 words, a shorter amount than is usually
required for a law professor to say “hello.” For those reasons, | shall limit my remarks to
some caveats concerning Judge Rosenthal’s discussion of the judicial goals of ambition
and aspiration.

Judge Rosenthal summons the spirit of Justice Oliver Wendell Holmes to argue that
judges seek (and perhaps should seek) the twin goals of ambition and aspiration.
Ambition, according to Judge Rosenthal, is “the desire for external validations that you
already know you want.” For judges, that could mean a variety of goals: appointment, reelection, promotion,
wealth, and being well thought of within the legal community. Citing Justice Holmes, Judge Rosenthal believes
that ambition is healthy: It gets us where we are: judge, lawyer, dean, or the best job in the world, law professor.

Yet | am inclined to be wary of ambition as a laudable goal. While judges subjected to the whims of the voting public
must take greater care in external validation or else lose their jobs, ambition always comes at a cost. For lifelong
appointees, | think the interest in becoming well known, popular, and well thought of can (though not necessarily will)
be in conflict with the ultimate goals of law.

As an example, consider some of the Supreme Court cases commonly thought to be the worst decisions of all
time: Korematsu v. United States (1944), Dred Scott v. Sandford (1857), Buck v. Bell (1927), Plessy v. Ferguson
(1896), and Citizens United v. Federal Election Commission (2010) all come to mind. In each decision, | imagine that
the Court held fast to contemporaneous notions of right and wrong, notions that history has shown to lead to
disastrous results.

Worse, the search for external validation is Sisyphean, a matter that my coauthor and | explored last year with respect
to the law professoriate (50 Loy. U. Chi. L.J. 327). As a famous television show, Northern Exposure, once lamented,
“You're dealing with the demon of external validation. You can't beat external validation. You want to know why?
Because it feels sooo good.” In other words, external validation is like a drug, and once a goal is achieved, then other
goals will be required to get the next “hit” Those “hits” cannot come from everyone: Judging leaves at least one
party unhappy. And maybe on good days, it leaves both sides unhappy.

A judge making decisions in search of external validation could instead favor a party or follow perhaps-misguided
views of public opinion. And some Supreme Court decisions run contrary to the goal of external validation from the
masses. Seeking to protect those who are “exceptionally affected” or “discrete and insular minorities” comes to
mind, to use the familiar terms from the Supreme Court’s decision in Bi-Metallic Investment Co. v. State Board of
Equalization (1915) and, of course, its footnote 4 in United States v. Carolene Products Co. (1938). Justice Holmes
suggested, and Judge Rosenthal concurs, that ambition is insufficient. | am in agreement.

The aspirational goal is trickier. Judge Rosenthal proclaims that “[olnly when we judges are aspirational do we
deserve, and are we likely to get and to keep, ‘the consent of the governed."” The problem is that consent of the
governed assumes a more cohesive electorate. While judicial appointments have always been political, they are
increasingly so. And, in my opinion, as judges become more tethered to the aspirational goals of their respective
political football teams, the less likely that society will be better off.

While Judge Rosenthal cites Justice Holmes, | turn to another handy reference: Judge Learned Hand. In “The
Contribution of an Independent Judiciary to Civilization,” Judge Hand stated that “a society so riven that the spirit of
moderation is gone, no court can save; that a society where that spirit flourishes no court need save; that in a society
which evades its responsibility by thrusting upon the courts the nurture of that spirit, that spirit in the end will perish.”
This is the greatest concern | have about the judiciary. The politicization of the judiciary will ultimately lead to the ruin
of the independent judiciary.

Instead, | would love to have a judiciary filled with a diverse group of humble, independent thinkers such as Judge
Rosenthal. | fear that is not the direction we are heading. As it seems now, the goals of ambition and aspiration will blend
into a unitary goal that “our side must win.” Over the long run, this assures that no one wins.

Darren Bush is the Leonard B. Rosenberg Professor at the University of Houston Law Center.

22 MARQUETTE LAWYER FALL 2019




what we already value—whether money, praise,
publication, tenure, or promotion. Ambition helps
propel us down a path we already want to travel.
It does not help us explore a new path or go to a
new place. In her book, Aspiration: The Agency of
Becoming (2018), Callard describes aspiration as
a “form of agency in which one acts upon oneself
to create a self with substantively new values by
allowing oneself to be guided by the very self one
is bringing into being.” It can be an aspiration to
expand understanding or knowledge into a new
area. It can be an aspiration to become a more
effective counselor, a gifted teacher, a wise judge.
This is not because it will bring material reward
or external praise but, rather, because it will
change oneself.

A law student whose final target is money, the
approval of her parents, or social status would
not count as an aspirant; these targets are marks
of “ambition,” not aspiration. The ambitious law
student does not seek to acquire a value: even
before entering law school, she knows that she
values wealth, her parents’ or teachers’ approval,
and professional or social status. She does not hope
that law school will teach her the value of these
things. She hopes that law school will help her
satisfy these values that she already has.

Nor can our law student be aspirational by
generally hoping to help people or to improve
social justice, because she does not have a firm grip
on what she would be realizing. Aiming at this goal
with such limited knowledge of the goal is a matter
of trying to learn what that goal amounts to. The
aspirational law student first comes into contact
with, and aims at, the value by learning about it.
This learning can change what she values. The
experienced lawyer, by contrast, knowing that she
is entering a conference room or court with a client
who has difficult legal choices to make, can better
possess the relevant aim. She may think to herself,
“I want to help this client make a good decision
without telling her what to do, but by ensuring that
she understands how others in similar situations
have fared and what alternatives she has, with what
benefits and disadvantages.”

We aspire by doing things, and the things we do
change us so that we are able to do the same things,
or things of that kind, better and better. As aspirants,
we try to see the world through another person’s
eyes, especially through the eyes of the person who
has the value we aspire to acquire. In aspiration, it
is this created self, the self with the desired values,

that can make intelligible the path this person wants
his or her life to take.

The word aspiration is sometimes used to describe
any kind of hope or wish or long-term goal to bring
about some result. This is not aspiration in my sense.
Aspiration is not merely a vague hope or wish,
although it often begins that way. It is, as Callard puts
it, “rational, purposive value-acquisition.” In order to
value something, we must engage with it in a way
that takes time, effort, and practice. Given our limits,
we cannot devote ourselves to valuing all of the things
we see as valuable, personally or professionally.
How to choose? And how can we have time and
energy to be both ambitious and aspirational?

THE CONTEXT:

JUSTICE HOLMES’S

OWN PATH

It is useful first to look at the context that started
this set of questions, the life and background of the
lawyer, professor, and judge who framed the topic
before us. I will draw substantially on the biography
by Professor G. Edward White to do so. Holmes
was born in Boston in 1841 and lived until two
days short of his 94th birthday. His father, Oliver
Wendell Holmes, Sr., was a physician, a professor
of medicine at Harvard, and an author of novels,
verse, and humorous essays. Holmes grew up in a
literary, and prosperous, family. He attended private
schools in Boston and then, like his father, Harvard.
He was not overly impressed with the Harvard of
that time, finding the curriculum stultifying. He
was already a gifted writer and found satisfaction
as a senior editor of the Harvard Magazine and as
the author of many essays. His graduation was in
some doubt; after the faculty publicly admonished
him for “disrespect” toward a professor, Holmes
decamped to train for the Civil War. His unit was not
immediately sent to the front, so Holmes returned to
Cambridge to get his college degree, in June 1861.

Holmes saw his first military action in October
1861. Within the first hour of battle, he was severely
wounded in the chest. He took months to recover.
On his return in September 1862, he was promptly
wounded again and, while recovering, fell victim to
a common soldier’s ailment—severe dysentery. He
recovered in time to be in Virginia at the Battle of
Chancellorsville in May 1863, where he was again
wounded. He finally returned as a staff officer, out
of the infantry line of fire. He joined because of a

We aspire by
doing things,
and the things
we do change
us so that we
are able to do
the same things,
or things of
that kind, better
and better. As
aspirants, we
try to see the
world through
another
person’s eyes,
especially
through the
eyes of the
person who
has the value
we aspire to
acquire.
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Ambition can
be on both ends
of the political
spectrum; it is
not more on the
left or the right.
I want to give
you an example
of judging that
might show
ambition at
work. I want
also to give
examples

that may
demonstrate
how judges
may use
aspiration,
which we also
share, to better
understand and
even improve
the law.

sense of duty toward the antislavery cause, but he
left the Union Army when his three-year enlistment
expired. Holmes apparently, and justifiably, felt that
he had done his duty—and that he had survived
one battle too many to continue tempting fate.

Holmes went back to Boston, decided to study
law, and entered Harvard Law School in 1864. He
was admitted to the Massachusetts bar in 1867.

By the 1870s, his peers were writing that Holmes
“knows more law than anyone in Boston of our
time, and works harder at it than anyone.”

For the next 14 years, Holmes practiced law in
Boston. He appears to have been fully aware of the
realities of private practice. He noted in his diary
when he was admitted to the bar that, on his first
day as a lawyer, “[tlhe rush of clients postponed on
account of weather.” Although Holmes extolled the
possibility of living greatly in the practice of law, his
happiest time in practice was in the activities close
to legal scholarship, such as drafting briefs and
arguing cases. And, in not too much time, his focus
shifted to scholarship.

Holmes’s most famous work, The Common Law,
published in 1881, grew out of a series of 12 lectures
trying to explain the fundamentals of American law.
Holmes questioned the historical underpinnings
of much of Anglo-American jurisprudence. The
work contains Holmes’s most famous quotation,
“The life of the law has not been logic: it has been
experience.” Holmes had come to believe that even
outdated and seemingly illogical legal doctrines

survive because they find new utility. Old legal forms
are adapted to new social conditions.

Shortly after publishing The Common Law,
Holmes took a teaching job at Harvard Law School.
But after teaching only one semester, he resigned
to accept an appointment to the Supreme Judicial
Court of Massachusetts, the state’s highest court.
Holmes’s departure from Harvard caused some
consternation, as he was one of only five full-time
professors and an endowment had been specially
raised to fund his professorship. Why leave the
academy, and so abruptly? Holmes had quickly
concluded that his opportunity for generalization—
moving from the specific to the universal, from the
meaningless details to the animating principles—
inside the academy was small. “[Tlhe day would
soon come,” he wrote, “when one felt that the only
remaining problems were ones of detail.” He was
concerned that he could not be a great scholar of
law within the legal academy, and at age 40, he did
not think he had enough time to go into another
field, achieve the recognition he was ambitious for,
and still make a living.

He ended by expressing dismissive feelings
about the legal academy. It was a “half life,” a
“withdrawal from the fight in order to utter smart
things that cost you nothing except the thinking
them from a cloister.” He also had ambivalent
feelings about the practice of law. On the basis of
14 years of practice, he acknowledged that it may
be “unhappy, often seems mean, and always
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RESPONSE

AMBITION AND ASPIRATION—
AND CELEBRITY

by Suzanna Sherry

Judge Lee Rosenthal has done a masterful job of explaining how we ought to live our
lives in the law (and how we ought not to). Her warnings about the consequences of
ambition without aspiration—especially for judges—are timely and troubling. While most
district court and court of appeals judges exemplify Judge Rosenthal’s description of
how aspiration tames ambition, many Supreme Court justices seem to be becoming
overly ambitious.

One might think that Supreme Court justices would be the judges most likely to follow their
aspirations rather than their ambitions. They have reached the pinnacle of their careers,
what Judge Rosenthal calls the brass ring. What more could they be ambitious for?

In a word, celebrity. Supreme Court justices of all political stripes are writing books and going on book tours,
appearing on television and in movies, and giving speeches not just about law but about politics and religion.
As Professor Richard L. Hasen has put it, some justices have become “rock star Justices, drawing adoring
crowds who celebrate [them like] teenagers meeting Beyoncé.”

What's even worse is that the justices are seeking not generalized fame but adulation within particular ideological
niches. We have Federalist Society justices and American Constitution Society justices. Many justices use their books
and public speeches to telegraph their views on controversial constitutional issues. Each justice is, in short, playing to
his or her fan base.

This is a new and dangerous development. As recently as two decades ago, justices worked in relative obscurity. They
were more aspirational than ambitious, seeking to better understand and implement the law. They were, in other
words, like most district court and court of appeals judges today. Not perfect, to be sure, but to the extent that they
were concerned about their own reputations, they viewed those as resting primarily on the reputation of the Supreme
Court as an institution. Now the Court seems less an institution than a collection of individual celebrities, competing
for the attention of their adoring fans.

The consequences of this ambition to achieve celebrity status are bad for both the Court and the country.

When justices play to their political base, they create the appearance—and, eventually, perhaps, a reality—

that judicial decision-making is primarily ideological. As Judge Rosenthal points out, judges who are ambitious
without aspiration are also all too sure of themselves. So the justices, both in their judicial opinions and in their
extracurricular activities, present their one-sided views as the only correct ones. They are dismissive, sometimes to
the point of incivility, of their colleagues’ views. Between the celebrity, the certainty, and the incivility, ambitious
behavior by the justices is likely to convince the public that judges are just politicians in black robes. If so, the
Court's legitimacy will suffer. And if the Court loses its legitimacy, the country loses its greatest protection against
governmental overreaching and majority tyranny.

What can we do about it? \We should stop treating the justices like celebrities and start treating them like lawyers and
judges. We should shout from the rooftops (or at least from the pages of law-related publications such as this one)
that justices who play to their base are betraying their role and their principles. And, like Judge Rosenthal, we should
take every opportunity to explain how to practice law aspirationally and to praise and thank those judges who do so.
Thank you, Judge Rosenthal, for both telling us and showing us how to be a good judge.

Suzanna Sherry is the Herman O. Loewenstein Professor of Law at Vanderbilt University.
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RESPONSE

AGAINST DOCILITY

by Chad M. Oldfather

Judge Lee Rosenthal does us a great service by connecting the thought of Professor Agnes
Callard with that of Justice Oliver Wendell Holmes, Jr. While the judge naturally focuses on
the implications of this connection for the judicial role, she encourages students, lawyers,
and professors to ponder it as well. | accept her invitation.

Aspiration, in Callard’s conception, involves a quest for betterment—one that entails a leap
of faith. The aspirant seeks to possess a new set of values, whose nature she cannot fully
appreciate until she has acquired them. She strives to learn to appreciate, say, classical
music, believing that it will enrich her life in some not-fully-anticipated way. She looks to
better herself through education. But, as Callard notes in her recent book, Aspiration: The
Agency of Becoming (2018), “until | am educated | do not really know what an education is or why it is important.”

Aspiration stands in contrast to ambition, by which one might seek an education simply as a way to make money or
achieve status. Both Judge Rosenthal and Professor Callard suggest that ambition’s motivations, without more, make
for thin gruel. As the writer George Saunders reminds us, “'Succeeding, whatever that might mean to you, is hard,
and the need to do so constantly renews itself (success is like a mountain that keeps growing ahead of you as you
hike it).” True nourishment requires an effort to become something more than one is.

All of this appears in Holmes's work. The notion of “livling] greatly in the law," with which Judge Rosenthal opens,
appears in a Holmes speech entitled “The Profession of the Law.” To Holmes, living greatly in the law involves a leap
of faith: “No man has earned the right to intellectual ambition until he has learned to lay his course by a star which he
has never seen—to dig by the divining rod for springs which he may never reach.” It is a species of aspiration.
External recognition may or may not come, but the quest is its own reward.

A few pages later in the same volume of Holmes's work appears a speech titled “The Use of Law Schools.” Even in
1886, it turns out, there were complaints—by those Holmes calls “the impatient”—that law school should provide
more practical training. He is skeptical, suggesting that legal education’s best aim is to encourage an attitude that,
again, corresponds to Callard's conception of aspiration. Here is Holmes:

“Education, other than self-education, lies mainly in the shaping of men's interests and aims. If you convince a
man that another way of looking at things is more profound, another form of pleasure more subtile than that to
which he has been accustomed—if you make him really see it—the very nature of man is such that he will
desire the profounder thought and the subtiler joy.”

Holmes no doubt overclaims by suggesting that law schools cannot meaningfully provide practical education.

But he is surely correct in highlighting the limits of what can be taught relative to the vastness of what must be
learned: “no teaching which a man receives from others at all approaches in importance what he does for himself,
and . . . one who simply has been a docile pupil has got but a very little way."

All of this rings true. Looking back over my own life in the law, | write this with a deeper appreciation of the values to
which | aspired than | could ever have imagined when | began. | get more today out of reading Callard and Holmes
(and Rosenthal) than was possible for my younger self. Reaching this point took work—and leaps of faith. Looking
ahead, | aim to continue to dig for springs | may never reach, and to heed Callard’s (and Holmes's) injunction that
“[tlurning ambition into aspiration is one of the job descriptions of any teacher.”

Chad M. Oldfather is professor of law at Marquette University.
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challenges your power to idealize the brute fact—
but it hardens the fibre and I think is more likely to
make more of a man [or woman] of one who turns
it to success.” For Holmes, as summed up by
Professor White, “Not to engage in ‘the practical
struggle for life’ is to choose the ‘less manly
course’; to engage in the world of affairs with
success is to become ‘more of a man.”” But what
did he think it would be like to be a judge? More
like a businessperson, engaged in a “practical
struggle for life”? Or more like the academic and
only aspect of practice he really liked—writing
briefs and arguing them? Or, to use his word, was
the bench “merely” enough?

Off our hero went to find out. He served on
the Massachusetts Supreme Judicial Court for
20 years, becoming its chief justice. He loved the
legal research and what he called the “writing up”
of cases, and he found the work easy, which amazes
me. But Holmes was never accused of modesty,
especially about his superiority to his fellow judges.
Holmes said of his colleagues that they “are apt to
be naive, simple-minded men, and they need . . .
education in the obvious—to learn to transcend
[their] own convictions and to leave room for much
that we hold dear to be done away with . . . by the
orderly change of law.”

Though Holmes was happy on the Massachusetts
Supreme Judicial Court, he wanted greater fame
and challenge. He was a famously, and obviously,
ambitious man. In 1902, Holmes was appointed by
President Theodore Roosevelt to the United States
Supreme Court. Holmes was often at odds with his
fellow justices and wrote eloquent dissents, often
joined by Justice Louis Brandeis. In many instances,
their views became the majority opinion in a few
years’ time. Holmes resigned due to ill health in
1932, at age 90, after serving on the Supreme Court
for 30 years. He died in 1935.

In his time, Holmes was considered a “liberal”
because he wrote opinions reinforcing the right
of free speech and the right of labor to organize,
but he was what we might call “conservative”
in personal-injury cases. He was a champion of
“judicial restraint,” deferring to the judgment of
the legislature in most policy matters. That put
him on what we now clearly view as the wrong
side of some issues. He upheld with enthusiasm
sterilization of the disabled, famously saying that
“[tIhree generations of imbeciles are enough” and
noting that “establishing the constitutionality of
a law permitting the sterilization of imbeciles . . .

As Professor
White has
observed,
Holmes’s life
was colored
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“powerlessness”
and his intense
“power-seeking.”
He was
ultimately
powerless to
achieve his
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ensuring that
others would
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appreciate the
quality of his
achievements.
That’s a big
problem with
the dependence
on external
validation that
characterizes
ambition.

gave me pleasure.” He opposed women’s right

to vote, stating that it would take “more than the
19th Amendment to convince me that there are

no differences between men and women.” But his
personal biases did not often find expression in his
judicial opinions. “I loathed most of the things I
decided in favor of,” he wrote. His justification was
hardly self-deprecating: “[IIf my fellow citizens want
to go to Hell I will help them. It’'s my job.”

Holmes embodied both ambition and aspiration.
He hungered for external recognition. He was
hypersensitive to criticism, and he never achieved
the external recognition he craved. Approaching
age 68, on the Supreme Court, he wrote, “I have not
as much recognition as I should like.” He extolled
the joys of thinking about the law, but his own
experience of those joys was apparently diluted by
what he saw as the lack of attention to “what one
[read ‘Holmes’] thinks most important.” As Professor
White has observed, Holmes’s life was colored by
his fear of “powerlessness” and his intense “power-
seeking.” He was ultimately powerless to achieve his
ambition of ensuring that others would adequately
appreciate the quality of his achievements. That’s
a big problem with the dependence on external
validation that characterizes ambition. The goals
of professional recognition and eminence—
position, advancement, wealth, and reputation—are
determined by others and are beyond our own power
to control. But Holmes also aspired to understand
the fundamentals of the law, to figure out if studying
jurisprudence, history, and philosophy would
show that law was the record of the struggles for
supremacy among powerful interests or of gradual
efforts to improve the rationality of judicial decision-
making. He wanted to replace vague moral-sounding
phrases and instead figure out what does, or should,
make for liability, fault, or guilt, and what remedies
or punishments do or should follow. He was both
ambitious and aspirational.

Learning from the combination, I want to look
at ambition and aspiration first in the world I
know best—the world of judges and judging. All
judges I know have both. The difference between
a judge who bases reasoning or result, or both,
primarily on ambition, and one who rules based
primarily on aspiration, when they point different
ways, is a useful way of examining two related
parts of judging. Both are important. The first helps
measure the quality of judicial performance. And
the second helps explain the relationship of judicial
independence and judicial accountability.
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One negative
type of ambition
in a judge, as
Judge Carolyn
Dineen King, an
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Circuit judge,
noted in 2007
in her own
Hallows Lecture,
is to rule with
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THE AMBITIOUS

JUDGE AND THE

ASPIRATIONAL JUDGE

There are many ways to be ambitious as a judge,
and some, if not most, of them can be found in
all of us. One is to want recognition as a jurist of
distinction or impact, as someone who is developing
the law in ways he or she hopes will be recognized
as novel, creative, and even profound. This part of a
judge may count ambition as realized by the number
of citations the judge’s opinions receive, whether
in other decisions, law review articles, or treatises,
or by the number and kinds of requests to give
speeches in law schools, conferences, or symposia.

Another way is to be ambitious for promotion.
This aspect of a judge may count ambition as
realized by achieving a nomination to be an
appellate judge from the trial court, or by the state
or federal brass ring: a nomination to the Supreme
Court. One negative type of ambition in a judge,
as Judge Carolyn Dineen King, an esteemed Fifth
Circuit judge, noted in 2007 in her own Hallows
Lecture, is to rule with one eye on the obituary and
retirement announcements, and one eye on judicial
promotion and vacancy lists.”

A third way is to seek the satisfaction that one
deeply committed to an overarching political,
philosophical, or moral set of beliefs might get from
opportunities to reach results that will entrench
or expand these beliefs. I count this as ambition
in a negative sense when the judge strives for this
preferred outcome where the facts, or law, or both,
do not justify it. I count this as aspiration—even if
serendipitous, an unintended good deed—when
the facts, the law, and the context converge with
the judge’s preferred outcome, and that preference
is based on a sincerely held belief that it, and it
alone, is the right outcome in the larger and more
fundamental framework.

All of these aspects are present to some degree
in all judges. Ambition can be on both ends of the
political spectrumy; it is not more on the left or the
right. I want to give you an example of judging
that might show ambition at work. I want also to
give examples that may demonstrate how judges
may use aspiration, which we also share, to better
understand and even improve the law.

* See Carolyn Dineen King, “Challenges to Judicial Independence and

the Rule of Law: A Perspective from the Circuit Courts,” 90 Marq. L. Rev.
765, 776-77 (2007); Marq. Lawyer, Summer 2008, at 48, 55. — Ed.

It is no accident that some of these cases
involve difficult and sensitive issues, topics such as
abortion, sexual orientation, and the extent of civil
and constitutional protections. These cases require
judgments that challenge any judge. Before I begin,
please let me be clear that I am not commenting
on the merits, but only on the judges’ rhetoric and
approaches in their opinions, to try to explore the
roles of ambition and aspiration.

One example is from Whole Woman’s Health v.
Smith (2018). In this case, Texas had enacted new
regulations for disposing of fetal remains; these
required third-party vendors to bury or scatter
the ashes of embryonic or fetal tissue. Several
Texas-licensed abortion providers challenged the
regulations in a suit under 42 U.S.C. § 1983, seeking
an injunction on the ground that the required
method was so expensive as to unduly burden the
rights of women seeking abortions. The case was
before a highly experienced district judge. The
judge had granted a preliminary injunction against
the state regulations, finding both vagueness and
burdensomeness. Texas appealed, and the Texas
legislature passed similar legislation, which the
plaintiffs again moved to enjoin. After entering
a preliminary injunction, the judge set a bench
trial date. The judge ordered some discovery
from the Texas Conference of Catholic Bishops in
preparation for the trial. The conference took an
interlocutory appeal from the discovery order. The
Fifth Circuit panel majority found that, in ordering
the discovery, the district court had abused its
discretion in a number of ways, including violating
the conference’s First Amendment rights.

I want to focus on the concurrence in the Fifth
Circuit. In this concurring opinion, one of the two
members of the panel majority wrote again, and
separately, both to agree with himself to reverse
the district judge, and to accuse—not too strong a
word—the district judge of compelling the discovery
“to retaliate against people of faith for not only
believing in the sanctity of life—but also for wanting
to do something about it.” In other words, the
district judge must have been motivated by animus,
by personal prejudice, against religion and against
those who opposed abortions for religious reasons.

The third and dissenting panel member did
not let this go quietly. In an elegant opinion, the
dissent took the majority to task for ignoring the
limits on appellate-court review and the usual
rule against any interlocutory review of discovery
orders. The dissent then took on the concurrence’s
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accusation that the district judge had been biased
in his discovery management:

“Even more troubling are the potshots directed
at the district court, and the concurring opinion
then piles on. That the pecking order of the
system allows appellate judges’ view of the law to
ultimately prevail should be satisfaction enough
for us. While vigorous disagreement about the
law is part of the judicial function, there is no
need to go beyond the identification of legal error
by questioning the motives of our district court
brethren. That is especially true when the legal
issue is one that the majority opinion concedes
is novel, and when the ill motives are pure
conjecture. What is one of the sins of the trial
court according to the majority opinion? Working
and issuing orders on a weekend.

“Our district court colleagues deserve most
of the credit for the federal judiciary being the
shining light that it is. They work under greater
docket pressures, with greater time constraints,
yet with fewer resources. And unlike appellate
judges on a divided panel who can trade
barbs back and forth, a district judge has no
opportunity to respond to personal attacks in an
appellate opinion. They deserve our respect and
collegiality even when, or especially when, they
err as we all do at times. Among the exemplary
group of trial judges who serve our circuit, the
one handling this case stands out: with over three

decades of service, he is now essentially working

for free as a senior judge, and volunteering to

travel thousands of miles outside the district of
his appointment to help with the heavy docket

in the Western District of Texas. Speculating that

malice is behind his decisions seeking to expedite

a high profile case with a rapidly approaching

trial date is not the award he is due.”

The dissent is by an aspirational judge. The
dissent stresses the institutional and precedential
constraints, not evident in the concurrence. This
opinion seeks to strengthen the integrity and
respect that judges earn by being aspirational, not
ambitious. District judges everywhere stood up and
cheered. Fortunately, aspirational appellate-court
defenders of aspirational lower-court judges are
not often needed. It is reassuring to see one willing
to take on the burden, because that is what it is.

Another example shows that the ambitious
side of judging covers both ends of the political
spectrum. In SmithKline Beecham Corp. v. Abbott
Laboratories (2014), the Ninth Circuit held that
the Equal Protection Clause forbids a party
from striking a juror based on the juror’s sexual
orientation. The court concluded that heightened
scrutiny applies to equal protection claims
involving sexual orientation under the Supreme
Court’s decision in United States v. Windsor
(2013) and based on a history of discrimination
demonstrating the need for this
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heightened scrutiny. The lower court, according

to the appellate court, had therefore erred in not
applying Batson v. Kentucky (1986), which held
unconstitutional using a venire member’s race

to exercise a peremptory strike and keep that
member off the jury. The appellate court opinion
has a feature characteristic of using ambition to
reach a particular result, in that the appellate court
challenged the district court judge’s finding without
acknowledging the unsettled nature of the law in
this area and of the assumptions used in finding a
Batson violation.

Let’s set forth the particulars. During voir dire,
a venire member referred to his “partner” and
used the male pronoun in reference to the partner
several times. The defense attorney did not ask
questions about whether this venire member could
be a fair and impartial juror, but peremptorily
struck the juror. Opposing counsel raised a Batson
challenge, which the district judge rejected because
it was unclear whether Batson applied to sexual
orientation. The judge explained that “there is
no way for us to know who is gay and who isn’t
here,” but she also noted that if the party struck
other venire members based on apparent sexual
orientation, the ruling might change. In its opinion,
the Ninth Circuit immediately proceeded to the
Batson analysis and found a prima facie case
of discrimination and a failure by the striking
lawyer to provide an explanation. The result:

a Batson violation.

But the Supreme Court’s opinion in Windsor
was not as clear on heightened scrutiny as the
Ninth Circuit opinion suggested. The appellate
court at bottom disagreed with the district court’s
findings, including those findings ordinarily
afforded considerable deference. I would call the
district judge’s ruling in that case aspirational in the
cautious approach to this novel legal question and
the frank acknowledgment of the murkiness of the
law in this developing area. The judge was willing
to state on the record her deep uncertainty about
this area of the law. Cases showing ambition often
show judges stating with complete confidence a
particular interpretation of facts or reading of the
law that many would find debatable. The judge
here knew what she did not know, and she had the
honesty to say it. The appellate majority, by contrast,
was confident.

This recognition of uncertainty, of indeterminacy,
and of limited knowledge—all this is a sign of
aspiration. Judge Learned Hand said it most

Learned Hand
explains this
spirit of liberty
as “the spirit
which is not
too sure that
it is right.”
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to understand
the minds of
other men and
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eloquently, in remarks known as the “Spirit of
Liberty” speech. This speech, given in 1944, during
the Second World War, is a one-page poem about
what is perhaps the law’s most fundamental
aspiration—to the spirit of liberty, the freedom from
oppression, the freedom to be ourselves. Learned
Hand explains this spirit of liberty as “the spirit
which is not too sure that it is right.” The spirit of
ambition, unalloyed by aspiration, is either sure that
it is right, or uncaring. Judge Hand’s spirit of liberty
is “the spirit which seeks to understand the minds of
other men and women.” Aspiration seeks to do this;
ambition without aspiration either assumes that it
knows the minds of others or, worse, does not care.

I do not mean to end on a note of pessimism
about the judiciary. Instead, I will conclude with
a salute to an aspirational judge’s opinion. In
Thomas More Law Center v. Obama, in pages 27
to 53 of a 64-page ruling, this Sixth Circuit judge
broke a one-to-one tie on the three-judge panel.
One panel member had maintained that the
Affordable Care Act represents a valid exercise of
congressional power under the Commerce Clause
of the Constitution. Another member reached the
opposite conclusion. The tie-breaking, aspirational
judge broke ranks with fellow conservative jurists
and, on Commerce Clause grounds, endorsed
the constitutionality of the law against the facial
preenforcement challenge.

No matter where you stand on the Affordable
Care Act as policy or law, the tie-breaking judge
gifted us, on many levels, with a remarkable piece
of judicial writing. The opinion was both legally
cautious and definitely nonpolitical. It defies
pigeonholing as “liberal” or “conservative.” It was
thorough, careful, and based on coherent, workable
principles of institutional integrity and soundness.

Why does this balanced, technical exposition
shine as the work of an aspirational judge? For this
reason: When this judge wrote it, he was on every
short list for a Republican president’s Supreme
Court nomination. He is brilliant, highly respected,
and schooled in the classrooms of Justice Scalia and
other “conservative,” textualist judges; he is a former
Hallows Lecturer.” When this judge voted to reject
the constitutional challenge to the Affordable Care
Act, I assume he knew that he would likely be
off or way down on the list. And that is just what
happened. This is judicial courage along the lines
shown decades ago by trial judges such as

* See Jeffrey S. Sutton, “Barnette, Frankfurter, and Judicial Review,’
96 Marq. L. Rev. 133 (2012); Marq. Lawyer, Fall 2012, at 13. - Ed.
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RESPONSE

STRUCTURED REFLECTION AND
THE ROLE OF OUR INSTITUTIONS

by Nancy Joseph

Judge Lee Rosenthal’s appeal to live a life in the law tempered by aspiration rather than
ambition invites us, as law students, lawyers, academics, and judges, to reflect on what
sustains and fulfills us for a life in the law. This response comments on the importance of
having structured forums for such reflections and the role of our institutions in creating such
opportunities for reflection.

Pausing to reflect on our aspirations, or, in my view, on what sustains and fulfills us, is
valuable in all professions, but our profession may have a greater need than average.

A number of surveys raise concerns about dissatisfaction among lawyers, and some
literature documents an alarmingly disproportionate rate of depression among us. A good
way to start addressing this is to pause from the pressures of deadlines, clients, billable hours, and dockets, in
order to consider the more fundamental questions. Engaging in this type of reflection can be done throughout our
careers to focus and to recalibrate and, when needed, to align our values with our conduct and career choices.

In recent years, the Federal Judicial Center, the educational arm of the federal judiciary, has recognized the need for
judges to pause and reflect and has begun to offer mid-career seminars for federal judges. Mid-career seminars give
judges the opportunity to reflect on that “something more,” as Judge Rosenthal would phrase it—the aspiration that
goes beyond ambition. During a two-and-a-half-day seminar, judges in small groups discuss: What are the paradigms
of judging, both historically and currently? What do we see as our role? WWhat makes a good judge? What sustains us
in our daily work and careers? The seminar thus invites an inward look, not at our ambitions, but at our aspirations as
individual judges and for the judiciary.

Having completed my first eight-year appointment as a U.S. magistrate judge, | recently attended my first such
mid-career seminar. | was not sure that | welcomed the implications of “mid-career,” but afterward | was grateful

for the opportunity to pause and reflect, to “check” myself. While | may have been able to do this mid-career
assessment on my own, it was uniguely beneficial in a structured environment with other mid-career judges and
with the guidance of academics, judges, and lawyers who have thought and written about issues particularly relevant
to judges in mid-career. These include the complexities of judging, emerging technologies affecting judging, and
coping strategies.

Of course, reflecting on self-improvement cannot be fully accomplished by attending seminars. Each individual
has the primary responsibility to do the ongoing work of probing her aspirations. But our institutions—law schools,
firms, bar associations—also have a role to play, as they are the conveyors of our values as a profession. In this
regard, it strikes me as important that the Federal Judicial Center, including by extension the federal judiciary, has
affirmed the importance of such reflective work by putting resources into this type of seminar. But what about law
students? \What opportunities do they have to step away from the pressures of grades, making law review, finding
internships and clerkships, job searches, and student debt, to reflect on who they aspire to be? What about the
practitioner? What opportunities exist for the practicing attorney not just to acquire new skills or updates on the
law, but also to reflect on whether her ambitions and aspirations are aligned? The structured opportunity to reflect
on and refuel our aspirations should not be a luxury afforded only to federal judges. Our institutions should create
structured opportunities for all of us to engage the question of what sustains and fulfills us in a life in the law.

Nancy Joseph is a United States magistrate judge for the Eastern District of Wisconsin
and previously served as an assistant federal defender in Milwaukee.
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RESPONSE

AMBITION'S FOIL:
THE JOY OF LEARNING

by Anna Fodor

Upon hearing the subject of Chief Judge Lee Rosenthal’s Hallows Lecture, | was excited
for the Marquette Law School community, particularly our students, to hear about a
different facet of the legal profession, beyond the usual fare of theory, precedent, and
policy. | did not, however, foresee the clarity with which it would permit me to see my
own path in the law. Before Judge Rosenthal’s lecture, | had not imagined aspiration—

in the judge’s sense of the word—as ambition’s natural counterpart. Ambition, | knew.
The need for external validation, which Judge Rosenthal (rightly, in my estimation)
identifies as the driving force behind ambition, runs rampant in law schools and practice.”
When, after a clerkship, | decided not to return to private practice but instead to use

my law degree to work with students, | did so as an answer to a question posed by a
loved one: “Why are you letting ambition guide you?" | couldn’t quite answer the question. Even though | deeply
enjoyed certain parts of my work—homing in on a novel ambiguity or discovering that magical precedent that
cracks a case wide open—I always had one eye on the next brass ring. It became clear that something had to
change, that | wanted to change. Still, the decision to leave traditional practice was not an easy one. On forms
and in introductions, | would no longer be an attorney. Ambition asked: “Would anything else be enough?”

It would, and then some, but not for the reason | had first assumed. Initially, | thought that by leaving the fancy title
behind, | was following “my passion,” trite as it may sound. And, well, that's not untrue. | had always wanted to work
with students; it's part of the reason | avoided even the thought of law school until several years after college. But
“working with students” was just a vague, amorphous idea. It got me to my position at Marquette Law School, but it
does not define the value | derive from it. | do not wake up every morning, birds chirping, sun shining through my
window, and raise my arms, exclaiming: “I get to work with students today!"” Rather, it's the individual law students
with whom | get to work, the research on learning in law school that | get to apply to our academic success program,
the efforts to prepare students for practice with compassion and rigor, the class content that | get to treat as a
mini-scholarly inquiry while asking my students to open their minds and come along for the ride—this is what fuels
me. | get to do this work—to interact with individuals and ideas—then apply the knowledge gained, evaluate my
success, rethink my application, and do it all over again the next day. In essence, | get to learn. That is why this is
more than enough.

Before confronting Judge Rosenthal'’s lecture, however, | don't think | was able to put that into words. | thought

that the antidote to unadulterated ambition was the following of that sincerest interest, be it in the courtroom, the
boardroom, the classroom, or elsewhere. In fact, that is only the beginning. Ambition’s real foil, the joy of it all, can be
found in the learning. This is aspiration’s driving force. And it can be found, truly, in so many different roles, sectors,
and practices in the law.

| thank the good judge for the lesson. | will do my best to pass it along.

Anna Fodor is assistant dean of students and a member of the part-time faculty at
Marquette University Law School.

* For more on this subject, Professor Lawrence S. Krieger of Florida State University has done impressive work identifying and
addressing the link between the increase in students’ focus on extrinsic motivations once they begin law school and the decline
in well-being among law students and, eventually, lawyers.
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Judge Frank Johnson in Alabama and appellate
judges such as Elbert Tuttle and John Minor
Wisdom in the Fifth Circuit, who enforced
desegregation rulings despite shunning in their
communities, crosses burned on their front yards,
and other personal attacks. The tie-breaking

judge in the Sixth Circuit Affordable Care Act case
worked hard to be careful, precise, and respectful
of institutional integrity, despite a high and known
personal cost. An ambitious judge might, I think,
have been tempted to reach a different result. This
judge reached past ambition to aspiration.

FOR LAW STUDENTS,
PRACTITIONERS,
ACADEMICS, AND
JUDGES

Justice Holmes lit this fire. Does it provide
warmth or light today? How can we, in our different
roles and work in the law, aspire to aspiration and
use ambition to help? What might this look like on
the ground for a law student, a lawyer in practice, a
scholar and teacher, or a judge?

First, the law student. Ambition will help you
have the driving force to get good grades; a coveted
position on a journal, on moot court, as a research
assistant or judicial intern; a judicial clerkship;

a desired summer job; a permanent offer. These
all depend on external validation. These can be
so difficult and consuming to achieve that they

seem enough. But they don’t let you answer the
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Holmes questions. What do I aspire to in becoming
a lawyer? What am I learning to value, through a
rational and purposive process of working to learn
and care about something new, something more
than I came to law school already valuing?

Some may find new and great value in doing
good work in the law, meaning pro bono work.
That may be all or part of the answer, though
Holmes was skeptical. In law school, this goal is
perhaps more likely to contribute to learning a new
value because it allows the law student to see some of
the broader principles that animate Anglo-American
common law, an essential quality of aspiration. But
there can be still more to aspiration than a hope, or
even a plan, to work for a notion of public good.

Let me give you an example. When I chaired the
Judicial Conference’s Advisory Committee on the
Federal Rules of Civil Procedure, we held public
hearings on proposed amendments to the rules.
Some of the amendments were controversial. One
of the witnesses to testify at one such hearing
was a law student. He emanated excitement and
enthusiasm. He described how he loved civil
procedure and the civil rules. This is not the way
most law students, or lawyers, describe this part
of the curriculum or the practice. This student had
come to see American civil procedure as a set of
answers to a set of fundamental questions that every
civil justice system must answer. Who gets access to
the court system? (Pleading sufficiency.) Who gets
what information to pursue a claim or a defense,
and how? (Discovery.) Who gets the public resource
of a judge, or a jury, in a trial? (Motions, summary
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So my
unsolicited
advice for the
law student
who aspires to
aspiration?
Push yourself
to learn new
values beyond
what brought
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school in the
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beyond grades
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other external
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Take doctrinal
courses that
will school you
in the law’s
basic principles,
the building
blocks, the
larger questions
the law
grapples with.

disposition, or trial.) And who pays lawyers for all
this? These are universal and permanent questions.
The student had come to see the civil rules in this
framework, as one solution, with rules for pleadings,
pretrial information-exchange and motions, and trial.
Simple. Elegant. And, again, universal in some ways.
Seeing these overarching connections made civil
procedure and the procedural rules come alive to
this student. I also still feel that way.

So my unsolicited advice for the law student
who aspires to aspiration? Push yourself to learn
new values beyond what brought you to law
school in the first place. Look beyond grades and
jobs and other external validations. Take doctrinal
courses that will school you in the law’s basic
principles, the building blocks, the larger questions
the law grapples with. Don’t just take a bunch of
super-specialized esoteric electives that will get
you out the door with a diploma and a crazy-
quilt of disassociated information. Learn the basic
vocabulary and language of the law—not its jargon,
but the words used to express basic, fundamental
concepts that connect the particular subjects and
problems to the larger framework that created them
in the first place. Learn to write clearly about legal
subjects in a way that helps you think about them
clearly. In short, focus on learning the institutions
of our system of law. These will allow you to learn
what values you want to work to learn, and they can
be the stuff of aspiration; this will add meaning to
the products of ambition.

For the practicing lawyer, what does aspiration
look like? In some ways, it looks the same as for
a law student, although that can seem harder to
achieve in the face of the daily demands of the
“shopkeepers’ arts.” But there are many ways to
aspire in the practice. One way is not only to look
to the larger framework to identify, analyze, and
answer specific assigned questions or do specific
assigned tasks, but also to develop a lawyer’s skills,
whether as a trial or transactional lawyer. Skills are
portable. Skills are the mother of internal confidence
in one’s own competence. The value of developing
the skills of a fine craftsman in the practice of
law can be an aspiration, or it can at least support
aspiration. And it can also support the ambitious
pursuit of external recognition and success.

For the academic, ambition is perhaps most
evident in the focus on publications, promotion,
and tenure. I worry that ambition, not aspiration,
accounts for some of the esoteric, hyper-specialized
subjects of these publications. And I worry

about the broad, sometimes seemingly reflexive,
academic hostility to justices and lower-court judges
appointed by a president of a certain political party,
about an incentive to take this position because it is
popular in the academy and perceived as enhancing
the likelihood of publication. I worry about the
divide between the academy and the bench. We are
natural allies. We are united in having the luxury of
the ultimate aspiration: of having the duty only to
be right, fair, and just, free of any duty of advocating
for a client’s interest. And with both the academy
and judiciary under what can feel like a siege,

I urge that both aspire to understand one another
and speak to, and if possible for, each other’s
concerns and fears.

And what is aspiration for judges? Here, I can
speak with almost three decades of experience.

A judge who appears ambitious to the extent of
excluding aspiration can lend credibility to the
perception of judges as politicians in robes. Of
course, most of our cases have nothing political,
at least in the partisan sense, about them. But
there are cases that do intrude into vigorous and
divisive public policy and political debates and
fuel this perception.

Reasonable minds can, and certainly do, disagree
legitimately about many issues. If an ambitious
judge is one willing to reach a particular result, or
follow a particular approach, even if the record and
law do not support it, this can weaken the primary
constraints on judges—the constraints that keep us
from reaching a result we might personally prefer,
but that the facts, and the law applied to those
facts, do not support. These constraints include the
specific facts and the record of each case and the
precedents that bind or limit the court. Ambition
of this sort can undermine these sources of judicial
constraint and accountability. Judges without
accountability can be unmoored and unchecked.
Judicial independence is vital, but without the
constraints that are important to accountability,
ambitious independence may be accurately viewed
as political.

As one thoughtful academic, Stephen Burbank,
has recently reminded us, we cannot have judicial
independence without judicial accountability. Nor
can we have accountability without independence.
An accountable judiciary without the aspiration
to be independent from seeking the external
validation of praise or favor from those politically
aligned is weak. An ambitious judiciary without the
accountability that the constraints of aspiration
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RESPONSE

EMBRACING CHANGE

by Anne Berleman Kearney

| love the practice of law. That love of practice began when | started, almost 30 years ago,
and continues today. It has motivated me to teach law students—to work with people who
seek the same thing. Part of what | say to law students is this: Your career is likely to take a
path with unexpected twists and turns, and that is OK. In fact, embrace it: Those changes of
direction will provide opportunities to be a lawyer in a new way—in a new subject area or in
another part of the legal process or with a new set of clients. Those opportunities assist in
the building of your portfolio or, if you will, your legal skill set.

In my career, | have made some deliberate moves to build my legal skill set. After
several years of practice at a plaintiff-side litigation firm in Chicago, | decided that |
lacked sufficient mastery of legal writing. So | took a position in the appellate division
at the City of Chicago’s corporation counsel’s office. | traded in a menu of motions for a
steady diet of appeals. Writing briefs offered an opportunity to immerse myself in legal writing practice. Fortunately
for me, that practice also came with a team of curious colleagues who, through formal case conferences and
routine kibitzing, collaborated on formulating legal theory and strategy. That practice also came with supervisors
whose editing helped me improve my writing. Once my legal writing skills were better developed, | began
teaching legal writing as an adjunct professor at Loyola University Chicago’s law school. As any professor can tell
you, | learned as much as my students did from the experience. And | drew on their enthusiasm for the law.

When my husband and | moved to Milwaukee, | continued teaching as an adjunct professor at Marquette University
Law School. Dean Howard B. Eisenberg appointed me to teach pretrial practice, which enabled me to blend my
trial-level litigation past with my appellate knowledge of procedure, including, of course, preservation of error.

| continued to build on these skills through a litigation practice with a large law firm, Foley & Lardner. There | worked
with some excellent lawyers whose insights on the law, dedication to pro bono work, and mentoring of attorneys
left a strong impression.

To balance legal practice and raising a family, | left big-firm practice for the flexibility of my own firm. | did not give
up challenging legal issues, pro bono work, or skill building. To the contrary, | became a more well-rounded attorney
who now could educate students about the nuts and bolts of legal practice, from checking conflicts to drafting
engagement letters to client management. This, too, was skill building. Working as a solo practitioner also gave me
the opportunity to try criminal law advocacy. | was not after mastery, but | acquired what | wanted, which was an
informed sense of the weightiness and some of the challenges of being a criminal defense attorney—and a belief
that in my small way, perhaps, | had contributed to the justness of the system.

Last year, after 17 years as a solo practitioner, it was time for a new challenge. | hoped to bring together the skills
developed over a legal career. | wanted to work with colleagues who were interested in the law. | sought the
opportunity to combine pretrial, trial, and appellate practice. And my hope was to work as a supervisor, so that | could
mentor attorneys, assist in their skill building, and pass along the lessons of those who had supervised me—not least
through editing. | also realized that | wanted to work in government again, to experience the different approach and
commitment required when the government is the client.

Fortunately for me, the right position opened up with the Milwaukee County Office of Corporation Counsel. Now, each
day offers a new substantive legal area, a thorny factual or procedural problem, as seems to be a given in government
work (and perhaps the law more generally), or the possibility of developing strategy and providing education to head off
litigation. In short, this work offers the opportunities that | urge on law students: opportunities to learn to work with
impressive people, to continue enhancing a legal skill set, and to further a love of legal practice. | have set aside for
now my teaching as an adjunct professor, but Marquette Law School's extraordinary supervised field placement
program gives me teaching responsibility with our office’s law student interns.

All of this is one way of telling my story in the law. | am certain that you will find some ambition in it—but also,
| would like to think, some aspiration.

Anne Berleman Kearney is deputy corporation counsel of Milwaukee County and served,
from 1999 to 2018, as an adjunct professor of law at Marquette University.
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HALLOWS LECTURE LIVING GREATLY IN THE LAW

RESPONSE

WORK WITH STUDENTS SEEKING
TO BUILD SATISFYING LIVES IN THE LAW

by Peter K. Rofes

In aspiration, it is this created self . . . that can make intelligible
the path this person wants his or her life to take.

These words with which Judge Lee Rosenthal has graced our community resonate with wisdom.
With depth. And, especially for those invested in becoming lawyers, with urgency.

Late in the lecture, Judge Rosenthal sprinkles some breadcrumbs as to the implications of her
message for lawyers and soon-to-be lawyers. For legal educators, the path on which these
breadcrumbs have been strewn ought to be explored, pursued, and extended. Promptly.

Three decades ago, once | had gotten my feet under me as a law professor, an uncomfortable feeling began to creep in.

The gap between what lawyers do and what we in mainstream legal education require of law students started to trouble and
even bewilder me. The gap between the (professional and personal) challenges lawyers encounter—in the workplace and away
from it; in dealing with clients, colleagues, decision makers, friends, and loved ones; in carving out a career filled with meaning
while grappling with the limits of time—and the tool kit that law school aims to provide lawyers struck me as, well, vast.
Awareness of this gap blossomed into an obsession. Learning about the strides other professions had made in tackling the
analogous challenge provided both fuel and a sense of the daunting task ahead.

Out of this emerged a new understanding of my central function as a law professor at the distinctive place that is Marquette
Law School—and a new classroom experience that has enabled me to serve my Marquette law students in ways more
valuable than my past efforts. To oversimplify, the upperlevel elective workshop, Lawyers & Life, requires each student (1) to
construct, share, and justify her individual vision of professional and personal success and (2) to craft strategies that
maximize the prospects for arriving at that success.

As to (1): The course begins by inviting each student to confront—and share with the class—core questions that include:
¢ \Who are you?
¢ To what do you aspire, personally and professionally? \Why exactly do you aspire to these things?
¢ \Where would you like to situate yourself on the professional landscape 5, 10, 20 years after law school? \Why?

It likewise requires students to undertake a challenge from which mainstream legal education tends to keep a safe distance: to

identify, explore, and justify the values that especially matter to them with respect to the careers, workplaces, and lives they will be
constructing. Do you prefer teamwork, the interdependent aspects of lawyering, or the more autonomous, go-it-alone dimensions?
Where do, say, money, prestige, time with family, opportunities for creativity, and community service fit in your hierarchy of values?

As to (2): Students receive twin assignments. One is to examine and reflect upon the student’s distinctive professional tool kit.
Among the questions for each student to confront and probe:
¢ \What are the strengths and weaknesses currently found there?
* How do these strengths and weaknesses mesh with your professional aspirations?
* Have you identified ways to develop and refine the particular skills/traits/sensibilities that will be indispensable to
achieving your unique vision of professional success?

The other invites the student to identify two lawyers anywhere whose professional paths she, in some respect, would like
to emulate. It prompts the student to reach out to these lawyers and connect repeatedly with them as the semester
unfolds, so as to glean lessons from each.

The course then introduces students to five clusters of professional skills absent from the curriculum of American legal education.
These skills can separate the mediocre lawyer from the good one, the good one from the outstanding one: emotional
intelligence, resilience, listening, humility, and warding off or coping with burnout. Each skill features a burgeoning literature.
Here the class's experience, assisted by experts, compels students to address questions such as (1) how each one can raise
emotional intelligence so as to navigate the challenges and relationships lawyers confront; (2) how to become a more effective
listener and thus garner the appreciation that flows from invested listening; and (3) how humility (or the lack of it) shapes
reputation and career.

Judge Rosenthal nails it: Aspiration matters, indeed providing the “something more.” For legal educators, this means guiding our
students through a mix of thinking and doing, of reflection and self-assessment gained through action. It means, above all else,
prompting each of tomorrow’s lawyers to grapple today with three questions: WWho—as a lawyer and a person—do | aim to
become? Why do | seek this? How can | begin to chart a course that will enable me to be faithful to this aim? A law school—
especially one committed to caring for the individual person—should help the lawyers it molds to confront these questions.

Peter K. Rofes is professor of law at Marquette University.
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provide can be unmoored. Judicial independence
unchecked can look like ambition. What checks

it most? Aspiration. Only when we judges are
aspirational do we deserve, and are we likely to get
and to keep, “the consent of the governed,” which
(as related by his biographer, Professor Polly J. Price)
Richard Arnold, a wonderful court of appeals judge
and nearly a Supreme Court justice, identified as the
key to the judiciary’s legitimacy and therefore its
independence.

When, as now, Congress does not act to resolve
recurring, foreseeable, and controversial issues,
leaving them inevitably to arise in the courts, it
is more challenging to be, and be perceived as,
independent and accountable—that is, aspirational.
Congress’s reluctance to use its policy-making
authority at least licenses—and sometimes
requires—courts to resolve issues left unaddressed
by democratically accountable policy makers. But
that does not make those decisions undemocratic.
Nor does it make the judges deciding the issue
unaccountable. The judges are constrained—by
precedent, by the facts and record, and by concerns
for institutional integrity and independence.

My best lessons in aspirational judging came
from my work on the rules committees and at the
American Law Institute. The group effort to wrestle
with the large issues, like those identified by the
enthusiastic student, to improve the quality of how
a justice system answers the questions those large
issues present, is among the most gratifying work

I have done as a judge. It can be, and is, done by
judges, lawyers, and academics working together,
and law students can participate. One of the
reporters to the civil rules committee, and a great
judge, law professor, and writer, Benjamin Kaplan,
said it best and with the honest acknowledgment
of what could not be done: “No one, I suppose,
expects of a Rule that it shall solve its problems
fully and forever. Indeed, if the problems are real
ones, they can never be solved. We are merely
under the duty of trying continually to solve them.”
Meeting that duty is, for me, the stuff of aspiration.

So for law students, academics, lawyers, and
judges, Justice Holmes generally got it right. We
should look for the larger themes, the larger
questions, the acquisition of skills and competence
to understand what those questions are, to give
meaning to the specific problems we are all asked
to help resolve.

So, at the end of the day, aspiration and ambition
may meet. They seem to have done so for Justice
Holmes. And for me, after 28 years as a judge? I am
ambitious, and I aspire, to work on interesting and
important issues, with people whom I respect and
admire because of how and what they aspire to be
and do. Being here, working with Dean Kearney,
fits that bill. So I thank him, and all of you, for the
chance to think about why I love my work—my
aspiration—and to share my hope that you love
your work as well, and that you bring aspiration to
all you do. H
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