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BUYOUTS — COACHING FREE AGENCY
By Martin J. Greenberg and Bryan M. Ward
l. INTRODUCTION

On July 11, 2014, | participated in a CLE semisgonsored by the National Sports Law
Institute and Sports Law Alumni Association of tMarquette University Law School and
presented on the topic of restrictive covenantsdlege coaches’ contracts. The study and
presentation was motivated by the current envirorinoé college coaching which can best be
described as a coaching carousel, virtual free @geannual rite of passage, and at-will
contracts.

A university has a vested interest to see thatleesicontracts are contractually fulfilled,
to prevent movement of a coach to a same or sirpodaition during the term of the contract,
especially within the same Conference, to preveataf trade secrets or confidential information
obtained during the coaching tenure, to prevenicisation of enrolled student-athletes or
recruits, and to minimize the outrageous costgplacement.

As a result, | studied the contracts of some oftighest paid coaches at major public
universities in the United States and looked aitrthentracts to determine what contractual
means are utilized to restrict movement in collegaching, including covenants not to compete,
prohibition against disclosure of trade secrets @didential information, consent to interview,
non-solicitation prohibition, and the payment gfuidated damages upon early departure.

The results of the survey concluded:

1. Covenants not to compete are rarely used in colltegehing contracts;



2. Coaches’ contracts do contain prohibitions agaimstdisclosure of trade secrets and

confidential information;

3. Coaches’ contracts often require consent to int@nfor another job during the term

of the contract;

4. Most coaching contracts today require the coaclpay liquidated damages upon

early departure and in breach of the contract; and

5. The trend in college coaches’ contracts is not éixerthe coach stay, but to make him

pay to go.

It is apparent from my survey and review of numeraoaches’ contracts that the
methodology most often used today to make coadagdsa deterrent in the form of liquidated
damages or a buyout if the coach decides to tetentma contract early.

Buyouts are a fact of life in the business of g@le€oaching.

“The lost concept of contract in college coachiagpecially in high-profile Division |
sports, has been bemoaned by many a sports contorentiaseems that each year a prominent
coach signs a lucrative multi-year contract andigés eternal allegiance to that school. A year
to two later, that same coach leaves for an evginehipaying job. While a student-athlete must
gain the consent of his coach and school to tramé$ewhere, a coach is seemingly a free agent
every year” said Attorney Dan Fitzgerald.

"The whole landscape of college athletics has cbdrfgom an educational model to a

business model,” Minnesota athletic director JoakuM said. "I struggle with that. You can't

! Dan Fitzgerald, Coaching Contracts and Buyout Clauses, CONNECTICUT SPORTS LAW (Apr. 17, 2008),
http://ctsportslaw.com/2008/04/17/coaching-contracts-and-buyout-clauses/.



survive in this business unless you're chasingctirapetition. There's an arms race in this
business when it comes to facilities and coachorgracts. It's reality.?

"It's just the way the marketplace has gone,” Agemmy Sexton said. "Stadiums are
full. Radio and TV rights are at an all-time higA. buyout clause for a coach] is one of the
trickle-down effects of college sports, especiallyhe Southeast”

The purpose of this paper is to review liquidatathdge or buyout provisions when the
coach terminates early, how the coach undertak@ayahe enormous amounts that are being
sought to terminate early, what are the differeaysvof structuring buyouts, and ultimately what
are the tax effects if the buyout is paid for kthiad party.

Il. SAMPLE LIQUIDATED DAMAGE OR BUYOUT CLAUSES WHENCOACH
TERMINATES CONTRACT EARLY

What follows are some examples of buyout or ligtedadamage provisions in college
coaching contracts when the coach terminates early.

Flood, Kyle — Rutgers, effective January 21, 2012.

F. Termination by Mr. Flood/Liquidated Damages

Rutgers and Mr. Flood acknowledge that Mr. Floosksvices to Rutgers are
unique and of a personal nature and further if Mood was to terminate his
employment with the University prior to its condlus, it would be difficult to
assess the damages suffered by Rutgers. Accoydihtyr. Flood terminates his
contract prior to February 28, 2017, Rutgers sbalentitled to receive from Mr.
Flood the following amounts as liquidated damages.

Termination between January 30, 2012 and Febry&2913 $1,000,000
Termination between February 2, 2013 and Februg2z914 $ 850,000
Termination between February 2, 2014 and Februg2915 $ 700,000

Termination between February 2, 2015 and Februgr2@16 $ 500,000
Termination between February 2, 2016 and Februdy@17 $ 0

2 Gene Frenette, Buyout Business, THE FLA. TIMES-UNION, (June 24, 2007), http://jacksonville.com/tu-
online/stories/062407/col_179690188.shtml.
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The liquidated damage shall be paid to Rutgers by Mbod within thirty (30)
days of his terminatiof.

Doeren, Dave — North Carolina State University, eéfictive December 1, 2012.
XIV. Termination by Coach

A. Coach agrees that the promise to work for NC Statéhe entire term of the
Agreement is essential to NC State. The partieseathat the Coach has
special, exceptional, and unique knowledge, skildl ability as a men’s
basketball coach which, in addition to the contiguacquisition of coaching
experience at NC State, as well as NC State’s apeeed for continuity in its
men’s basketball program, render the Coach’s sesvionique. Coach
therefore agrees, and hereby specifically promised, to accept men’s
basketball related employment prior to the natesadiration of the term of
this Agreement, under any circumstances, withotgt fproviding written
notice to the Director of Athletics and the Chatarelof such employment
including, but not limited to a men’s basketballch at any institution of
higher education which is a member of the NCAA ar &ny professional
team participating in any professional league onfe@nce in the United
States or elsewhere, requiring performance of dyigor to the expiration
date of the term of this Agreement or any extensih@neof. NC State agrees
that Coach may terminate this Agreement at any,tioreany reason, upon
written notice to NC State and payment of liquidattamages in Section
XIV.B below.

B. Coach acknowledges that accepting employment frogn caher person or
entity prior to the natural expiration of the teainthis Agreement constitutes
a breach of this Agreement. In the event of suckadh, Coach shall be
limited to solely paying NC State liquidated danmmge lieu of any and all
other legal remedies or equitable relief in the amoof Coach’s current
Annual Salary multiplied by the number of full apartial contract years
remaining in the term of this Agreement. Paymenthe total amount of
liquidated damages shall occur over the remairgng tof the Agreement as
follows: 1) within fifteen (15) days of the effest date of termination
without cause, payment shall be made of Annualraaounts due with
respect to the remainder of that contract yeanvels as, if applicable, any
bonuses earned as of the effective date of terramauring the contact year;
and 2) remaining payments due hereunder with rédpeeach subsequent
year shall be made monthly or as otherwise agrget by Coach and NC
State, until all amounts due under this section X&wWe been paid in full.
This is an Agreement for personal services. Thégzarecognize and agree

4 Employment Contract between Kyle Flood and Rutgers, XVII — Compliance Provision, §F (Jan. 30, 2012) (on file
with author) [hereinafter Flood Contract].



that a termination of this Agreement by Coach ptmits natural expiration
could cause NC State to lose its valuable investrirei€oach’s continued
employment at NC State and could cause NC Statétiaad damages
beyond its lost investment, including but not liitto a possible adverse
effect on recruiting. The parties further agreat ihis difficult or impossible
to determine with certainty the damages that mayltérom such termination
by Coach and that the liquidated damages provisibtisis paragraph are not
to be construed as a penalty, but as an attemg@dach and NC State to
establish adequate and reasonable compensatiba tdniversity in the event
Coach terminates this Agreement. NC State agtess in the event that
Coach breaches this Agreement by accepting emplalyaseherein described
prior to the natural expiration of this Agreeme@bach’s sole obligation to
NC State shall be governed by section XIV(B) oftlhigreement, and any
prior agreements or promises in regard to any qiagments to NC State are
null and void®

Sumlin, Kevin — Texas A&M University, effective Jauary 1, 2013.

5.4 Termination by Sumlin. Sumlin recognizes thiatpromise to work for the
University for the entire term of this Agreement a$ the essence of this
Agreement to the University. Sumlin also recogsizbat the University is
making a valuable investment in his continued emplent by entering into this
employment Agreement and that its investment wdiddlost were Sumlin to
resign or otherwise terminate his employment, othan “for cause” (as defined
in Section 5.4(b) below), with the University pritorthe expiration of the Term of
this Agreement. While recognizing these agreemantthis entire Agreement,
the parties agree that Sumlin may neverthelessirtaten this employment
Agreement prior to its normal expiration but onlyon the following terms and
conditions:

(a) Written notice by Sumlin.  Sumlin may terminat@s employment
Agreement during its term by giving the Universiigvance written notice of the
termination of his employment with the University.

(b) Payment upon Termination by Sumlin. This Agneet may be

terminated by Sumlin at any time “for cause.” Tieem “for cause” in this

section shall include, but not be limited to, a ena violation by the University
of any terms or conditions of this Agreement nahedied within 15 business
days after receipt of written notice thereof by thaeiversity. Should Sumlin

terminate this Employment Agreement without dueseaprior to the end of the
Term as provided in Section 1.1, Sumlin shall payhte University as liquidated
damages the sum of $2,000,000.00 if such termimatexurs prior to March 31,
2014, with the amount of liquidated damages beieduced by $400,000.00
annually effective March 31 of each year of therferFor example, if Sumlin

> Employment Agreement between Dave Doeren and N.C. State Univ., XIV. Termination by Coach 9(A)(B) (Dec. 1,
2012) (on file with author) [hereinafter Doeren Contract].



terminates this Agreement without due cause aftarcM 31, 2015, but before
March 31, 2016, Sumlin would owe University a omeea payment of
$1,200,000.00. Such liquidated damages shall leeathd payable within sixty
(60) days after the effective date of terminatibthts Agreement. Failure to pay
such liquidated damages shall constitute a breathisoAgreement. The parties
have bargained for and agreed to the foregoingdalad damages provision,
giving consideration to the fact termination by Sianwill cause the University
administrative, recruiting, and resettlement castebtaining a replacement for
Sumlin, in addition to potentially increased comgegtion costs and loss of ticket
revenues.

Upon termination of this employment Agreement bym8uo, the University’s
obligation to pay to Sumlin the consideration dissat herein shall terminate and
cease as of the effective date of the termination.

Holgorsen, Dana — West Virginia University, Agreemet dated August 7, 2012.

D.2. Holgorsen and University agree that the damageurred by the

University would be uncertain and not susceptibleexact computation, in the
event Holgorsen terminates this agreement withcatse. As such, the
University shall be paid Two Million Dollars ($2,0000.00), as specified
liquidated damages. The parties agree that samdisuot a penalty and shall be
payable within thirty (30) consecutive days aftemtination. These liquidated
damages will constitute full settlement of any aaltl adverse claims that
university might otherwise assert against Holgorsen

Meyer, Urban — Ohio State University, Employment Ageement dated June 8, 2012.

5.3  Termination by Coach Without Cause. If Coaminates this agreement
without cause:

a) Coach shall provide Ohio State with written o@tof his termination of
this agreement; and

b) Coach shall pay to Ohio State in substantiadjya¢ monthly installments
commencing within one (1) year of the date of suehmination if Coach
terminates this agreement without cause before mkeee 1, 2012, the Two
Hundred Fifty Thousand Dollars ($250,000) transitipayment set forth in
Section 3.1.b and the pro-rata portion of the &oltii Two Hundred Fifty
Thousand Dollars ($250,000) transition paymenfah in Section 3.1.a.i. Such
pro-rata portion shall be equal to Two Hundred yFifthousand Dollars
($250,000) multiplied by a fraction, the numeratbwhich is the number of days

® Coach’s Employment Agreement between Kevin Sumlin and Tex. A&M Univ., Termination and Suspension
915.4(a)(b) (Jan. 1, 2013) (on file with author) [hereinafter Sumlin Contract].

7 Employment Agreement between Dana Holgorsen and W. Va. Univ., V. Termination, 9D.2. (Aug. 7, 2012) (on file
with author) [hereinafter Holgorsen Contract].



between the date of termination and December 12 201 the denominator of
which is three hundred sixty-five (365).

C) Coach shall not for a period of one (1) yeaeraiuch termination by
Coach contact or otherwise seek to recruit any Higiool athlete previously
contacted or recruited by Ohio State, unless sticleta had been recruited or
contacted by any new institution employing Coacliorpto the notice of

termination by Coach to Ohio State; and

d) Unless Ohio State agrees otherwise, if Coaclemscemployment or
performs services in a coaching position for anot@&AA Division 1 school or
for a professional football team or as a media cemtator with a national
broadcast or cable company at any time up to twél2 months after Coach
resigns from Ohio State, Coach shall pay Ohio Satéiquidated damages and
not as a penalty Two Million Dollars ($2,000,000) reimburse Ohio State for
expenses including, but not limited to i) searchimg recruiting and hiring a new
head football coach and coaching staff, and iipaaling a new head football
coach and coaching staff, and iii) buying out tbateact, if necessary, of the new
head coach. Coach shall use his best effortsyi@pdo State as soon as possible,
but shall pay One Million Dollars ($1,000,000) thi® State no later than ninety
(90) days after the date of Coach’s timely acceggast such new employment in
a coaching position or as a media commentator tafoh above and shall pay
the remaining One Million Dollars ($1,000,000) tbi® State no later than twelve
(12) months after the date of Coach’s timely acaeq® of such new employment
in a coaching position or as a media commentatseafrth above; and

e) If Coach terminates this agreement without ca@®®ach shall not be
entitled to receive any further unearned compemsatir benefits under this
agreement (Coach is not deemed to have earned dmrared supplemental
compensation which Coach must repay to Ohio Stagecordance with Section
5.7 hereof}

Turgeon, Mark — University of Maryland, Agreement dated June 27, 2011.

10.2 No other Employment. Coach nevertheless teayinate this 2011

Agreement prior to its normal expiration upon vettnotice of termination to the
University. Further, if Coach terminates this Agmeent in order to accept
employment or consulting with the men’s basketpedigram or athletic program
at another college or university or to accept eymplent or consulting with any
basketball team participating in any professioeaflue or conference, Coach will
pay to the University Five Hundred Thousand Dollg®500,000) if the

termination occurs in years one through three (2@0A3, 2014) of this 2011
Agreement; Three Hundred and Fifty Thousand Dollé$850,000) if the

termination occurs in years four through six (202616, 2017) of this 2011

8 Employment Agreement between Urban Myer and Ohio State Univ., Termination 9/5.3(a)-(e) (June 8, 2012) (on
file with author) [hereinafter Meyer Contract].



Agreement; or Two Hundred and Fifty Thousand Dsll$250,000) if the
termination occurs in years seven through eighti202019) of this 2011
Agreement. The Coach shall pay this amount witima year of the date that the
Coach ends his employment. It is understood taigrent does not constitute a
penalty, but rather, a reasonable formula for esiimg the resultant costs to the
University, including: expenses associated wittearch for a new head coach;
expenses associated with paying two staffs of @sdicoaches; moving and
relocation expenses of the new head coach andagsi®aches; loss of revenue
in ticket sales; disruption to the men’s basketipatigram and its participating
student-athletes; and, disruption of fund raisimtjvdies and loss of business
revenue, gifts, and donations. The Coach therefageces, and hereby
specifically promises, not to accept employmengamnany circumstances, as a
basketball coach at any institution of higher ediocawhich is a member of the
NCAA, or for any basketball team participating inyaprofessional league or
conference prior to the expiration date of the tefrthis 2011 Agreement, or any
extension thereof, without first providing writtemtice to the Athletic Director
prior to accepting said employment. For the pueposf this paragraph, Coach
shall be deemed to have terminated his employntethieaUniversity in order to
accept employment or consulting with the men’s btsil program or athletic
program at another college or university or to at@mployment or consulting
with any basketball team participating in any pssfenal league or conference if
the acceptance occurs within one (1) year afteniteation of his employment at
the University (provided said acceptance also tpkese during what would have
been the Term of this Agreement, had it naturatlyired). Failure to perform the
requirements set out in this Paragraph 10.2 sloalbtdute a material breach of
this 2011 Agreemerit.

Bowden, Terry — University of Akron, Employment Cortract effective December 22,
2011.

G. Termination by the Coach. Coach recognizesshisgpromise to work for
University for the entire term of this Contractas essential consideration in
University’s decision to enter into this Contraadeemploy him as Head Coach.
This Contract would be diminished were he to resigmtherwise terminate his
employment as Head Coach prior to the expiratiothefContract. The Coach
understands and agrees that he may, neverthedssgn ror otherwise terminate
his employment under this Contract prior to theigtpn of this Contract, but
only upon the following terms and conditions:

1. In addition to any other notices required irst@iontract, the Coach shall
provide University with written notice of terminati of this Contract; and

° Head Men’s Basketball Coach Agreement between Mark Turgeon and Univ. of Md. 910.2 (June 27, 2011) (on file
with author) [hereinafter Turgeon Contract].



2. The Coach shall not be entitled to receive amthér compensation or
benefits under this Contract, including but notileéd to any bonuses pursuant to
Exhibit A of this Contract; and

3. Coach will pay University as liquidated damagesg] not as a penalty, an
amount that is dependent upon the contract yeawhich the contract is
terminated and that shall be paid pursuant todheviing schedule:

a. After December 22, 2011, but prior to Febri28y2013: $400,000.
b. After March 1, 2013, but prior to February 2814 $300,000.
c. After March 1, 2014, but prior to February 2815: $200,000.
d. After March 1, 2015, but prior to February 28,16: $100,000.

In the event that Coach gives notice of terminagifiar March I of a given year,
but Coach or his representatives engaged in dignsssvith representatives of
his new employer prior to that Marcf dlate, Coach shall be obligated to pay the
liquidated damages amount owing for the year inctvithose discussions first
occurred. Coach shall pay all such amounts to &fsity within thirty (30) days
after the date of the Coach’s terminattfn.

Gundy, Michael — Oklahoma State University, Employrent Contract effective
January 1, 2009.

8(g). Coach recognizes that the promise to workUaiversity for the entire
term of this Contract is of the essence of thistéan. Coach also recognizes that
University is making a highly valuable investment Coach’'s employment by
entering into this Contract and that Universityifssestment would be lost if
Coach were to resign or otherwise terminate empéywith University before
the end of the Contract term. Nonetheless, suligetite payment of liquidated
damages to the University as provided herein, ageeed that at any time after
commencement of this Contract, Coach may termitlaite Contract without
cause by giving written notice to University, suelmination to become effective
no earlier than thirty (30) days after receipt atls written notice. University
shall not be liable for the loss of any collatdrakiness opportunities or any other
benefits, perquisites, or income from any sourbas might ensue as a result of
Coach’s termination of this Contract.

8(h) In the event Coach terminates this Agreemaetitowt cause, Coach shall
pay to University, as liquidated damages, the sdnThoee Million Dollars
($3,000,000). Said total sum shall be paid witthirty (30) days after the
effective date of termination. Coach shall betdtito continue health insurance
at Coach’s expense as required by applicable latwshmall not be entitled to any
other employee benefits.

10 Employment Contract between Terry Bowden and Univ. of Akron, V. Termination 9G(1)-(3) (Dec. 22, 2011) (on
file with author) [hereinafter Bowden Contract].



The parties have bargained for and agreed to ttegding liquidated damages
provision, giving consideration to the fact that ivdmsity will incur
administrative, recruiting, resettlement, and ottwsts in obtaining a replacement
for Coach, in addition to potentially increased pamsation costs if Coach
terminates this Agreement prior to its expiratiamich damages are extremely
difficult or impracticable to determine with certgy. The parties further agree
that the payment of such liquidated damages by ICaad acceptance thereof by
University shall constitute adequate and reasonedepensation to University
for the damages and injury suffered by it becadsgioh termination by Coach.
The foregoing shall not be nor be construed tahgenalty'!

Helfrich, Mark — University of Oregon, Employment Agreement dated January 20,
2013.

6.3  Termination by Coach

a. Coach recognizes that his promise to work ferlhiversity for the entire

Term of this Agreement is of the essence of thiseAment. Coach also
recognizes that University is making a highly vélea investment in his

continued employment by entering into this Agreetmamd that its investment
would be lost were he to resign or otherwise teat@rhis employment with the
University prior to the expiration of the Term difig Agreement. In recognition
of these facts, the parties agree that Coach’sidecto terminate this Agreement
prior to its expiration will be subject to the folVing terms and conditions.

b. If Coach wishes to pursue other employment dppdres, Coach is

required to provide Athletic Director with writteor verbal notice prior to

meeting with representatives from another entitydiscuss such employment
opportunities. If Coach terminates this Agreenming its Term he must notice
Athletic Director in writing. While Coach is assed to the position of head
football coach, such termination by Coach must pe¢wa time other than during
the football season, unless the parties mutuallgea@therwise. However, so
long as the termination occurs other than during fibotball season, nothing
limits Coach’s ability to provide notice at any 8mlf Coach gives notice prior to
the completion of all play, University may requif®ach to continue performing
his coaching and other responsibilities, or Unilgranay reassign Coach until
completion of all play. Simultaneous with such i@t Coach shall inform

University in writing of his employment plans folling the termination of his
employment with University.

C. Termination by Coach shall require Coach to |gaiversity as follows:
On or before the end of Contract Year One: $3 om0

After Contract Year One but on or before the en@aofitract Year Two: $2,500,000
After Contract Year Two but through the end of Gaat Year Five: $1,750,000

" Employment Contract between Michael Gundy and Okla. State Univ. 918(g)(h) (Jan. 1, 2009) (on file with author)
[hereinafter Gundy Contract].
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After Contract Year Five: $1,000,000

d. Coach may prorate this amount over the remairmagtract months
without interest or may pre-pay in one or more lisums. The parties recognize
and agree that projection or measurement of Unity&yslamages in such a case
would be extremely difficult and that this provisics a sufficient and reasonable
estimate of the potential injury to University atiwat it shall be enforceable as
liquidated damages and not as a penalty. Provitadever, that if University’s
membership in the PAC-12 Conference ends and Wsityedoes not join,
without a competition-season interruption, a cogrfiee of comparable stature and
NCAA classification level, this subsection shalk mpply and Coach shall not be
obligated to pay any liquidated damages.

e. Coach and University have bargained for andeajgte the foregoing
liquidated damages provisions, giving consideratmthe fact that termination of
this Agreement by Coach under this Section 6.3 pescipitate or lead to
University’s loss of revenue or other economic adi@&ges or income related to
University’s athletics program, which damages ardreenely difficult to
determine fairly, adequately, or with certaintyheTparties further agree that the
payment of such liquidated damages by Coach shatfistitute sufficient,
adequate and reasonable compensation to Univdsitgny loss, damages or
injury that University suffers because of such teation by Coach. The
foregoing shall not be, nor be construed to besrefty’?

Rodriguez, Richard — The University of Arizona, Seand Amended Multiple-Year
Employment Contact for Head Football Coach dated Jae 30, 2014.

XVI. Termination by Coach

Termination by Coach shall obligate Coach to path®University, in lieu of all
other legal remedies, damages as follows:

Termination prior to January 15, $1,000,000 or $2,000,000 in the event|
2015: Coach accepts employment with West
Virginia University

Termination on or after January  $500,000 or $1,000,000 in the event
16, 2015, up through and Coach accepts employment with West
including January 16, 2016: Virginia University

Coach shall make any payment owed to Universityeurtkis Section in a lump
sum within sixty (60) days after his employmenthalitniversity ends?

12 Employment Agreement between Mark Helfrich and Univ. of Or. 96.3(a)-(e) (Jan. 20, 2013) (on file with author)
[hereinafter Helfrich Contract].

* Second Amended Multiple-Year Employment Contract for Head Football Coach between Richard Rodriguez and
Ariz. Bd. of Regents 9IXVI (June 30, 2014) (on file with author) [hereinafter Rodriguez Contract].
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Dykes, Daniel — University of California-Berkeley, Head Coach of Football
Employment Contract effective December 7, 2012.

13.  Termination by Coach. Coach recognizes thatcfe promise to work
for the University for the entire Term of this Caatt is of the essence of this
contract to the University. Coach also recognibas the University is making a
highly valuable investment in Coach’s continued Eyment by entering into
this Contract and its investment would be lost weoach to resign or otherwise
terminate Coach’s employment with the Universitiopto the expiration of the
Term, the loss of which University cannot be reatty or adequately
compensated in damages in an action at law. Mere@oach recognizes that
during Coach’s employment, Coach shall gain comfiidé information
concerning University’s athletic program and thate uof this confidential
information by another athletic program and at aCP¥ athletic program in
particular would place University at a serious cetfitye disadvantage.
Additionally, Coach acknowledges that University ulb incur significant and
substantial administrative, recruiting, and reset#nt costs and loss of ticket
revenue were Coach to leave University employmefre the expiration of the
Term and that such costs and losses are difficidstertain with certainty.

In the event Coach terminates on or prior to Deaangi, 2013, Coach pays
University $3,000,000. The parties agree that @sagayment of the liquidated

damages for this time frame is a fair measure a¥éirity’s costs and losses and
not a penalty.

In the event Coach terminates Coach’s employmeet Bfecember 31, 2013 and
on or prior to December 31, 2014, Coach shall répaie University previously
earned salary in the amount of $2,500,000. In d@kent Coach terminates
Coach’s employment after December 31, 2014 andrqgorior to December 31,
2015, Coach shall repay to the University previpesirned salary in the amount
of $2,000,000. In the event Coach terminates Csaelmployment after
December 31, 2015 and on or prior to December B 200ach shall repay to the
University previously earned salary in the amouin$b,000,000. In the event
Coach terminates Coach’s employment after Dece®beRP016 and on or prior
to the conclusion of the 2016-2017 football sea@ocluding any bowl game in
which the University is to participate), Coach $hapay to the University
previously earned salary in the amount of $750,000.

Payment pursuant to this Paragraph 13 shall be méten sixty (60) calendar
days following the termination of said employment.

Coach understands that this Paragraph 13 is aialaenm of this Contract and
that any breach of this paragraph will substantitdarm University. Coach
therefore agrees that, in the event Coach faifsaothe liquidated damages or to
repay the previously earned salary specified hekdmversity shall be entitled to

12



seek and enforce its full rights and remedies hetey including an action for
full payment and damages.

The parties agree that Coach’s payment of thedajed damages set forth in this
Paragraph 13 is fair measure of University’s cestd losses and not a penalty.
University’s right of payment under this Paragrdghis subject to University's
execution of a release of claims at the time of legrpent termination, in the
form attached as Appendix C and incorporated hdrgireference.

Except as may be otherwise agreed to between thiegpan the event the right to
terminate pursuant to this Paragraph 13 is exetcisél future obligations

between the parties not set forth in Paragraph €&&e effective the date of
termination*

Alford, Steve — University of California-Los Angeles, Full Time Coach, Talent Fee
& Camp Agreement — Men’s Basketball, effective asfMarch 30, 2013.

5.2 Termination by the Employee.

There is reserved to Coach the right to terminiite Agreement at any time by
providing written notice to the Director. Suchnnation by Coach must occur,
however, at a time outside the Men’s Basketbalyipta season or the Men'’s
Basketball recruiting season as defined by the NCwith the exception of the
thirty (30) days immediately following the last tearly scheduled game of the
Men’s Basketball season in the calendar year irciwi@doach so terminates this
Agreement, so as to minimize the impact of suclmiteition upon UCLA’s
Men’s Basketball program. Exceptions to this psmn can be approved only
with the prior, express written agreement of theeBtior. Upon termination by
Coach, all future rights and obligations between ggarties under this Agreement
shall cease, with the exception that, in the ex@wdch terminates prior to April
30, 2020, Coach termination or “buyout” amount khal

l. $10,400,000 if prior to April 30, 2016;

Il.  $7,800,000 if prior to April 30, 2017;
. $5,200,000 if prior to April 30, 2018; and
IV.  $2,600,000 if prior to April 30, 2019.

McElwain, Jim — Colorado State University, Employmet Agreement dated
December 13, 2011 (Terminated).

6(d) Termination by McElwain. At all times duritige Term, McElwain shall
have the right to terminate this Agreement, withcatise, at any time upon prior

1 Employment Contract between Daniel Dykes and Univ. of California-Berkeley 913 (Dec. 7, 2012) (on file with
author) [hereinafter Dykes Contract].

> Full Time Coach, Talent Fee & Camp Agreement — Men’s Basketball between Steve Alford and Univ. of California-
Los Angeles 5.2 (Mar. 30, 2013) (on file with author) [hereinafter Alford Contract].
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written notice to the University, except that McEliw shall not, without good
cause (such as would be cause for terminationrfadh by the University), give
his notice of termination that is to take effectvieen July 1 and the last regular
season game of the then-current CSU football seasbsuch notice is given
during the foregoing time frame, the terminatiorfeefive date shall be
determined at the sole discretion of the Direcbart, in no event later than the
final game (to include any post-season bowl garh#)ai season.

® $5,000,000 if such termination occurs before&maber 31, 2012

(i) $4,000,000 if such termination occurs beforecBmber 31, 2013

(iii)  $3,000,000 if such termination occurs bef@recember 31, 2014

(iv) $2,000,000 if such termination occurs befoecBmber 31, 2015

(v) $1,000,000 if such termination occurs beforefthal regular
season game in the 2016 football season; or

(vi) $0 if such termination occurs after the finatjular season game
in the 2016 football season.

These amounts shall be payable in full on a lump-dasis within 30 days of the
effective date of McElwain’s terminatidf.

Ollie, Kevin J. — University of Connecticut, Head Men's Basketball Coach
Agreement dated October 4, 2013.

11.2 In the event that the Coach accepts a posdiging the term of this
Agreement as a Head or Assistant Basketball Coa@ny NCAA Division 1
institution, or as a Head or Assistant Coach in angfessional league, the
following fee will be paid to the University frorhé Coach within sixty (60) days
of the effective date of the Coach’s separatiomftbe University:

Period Payment
1/1/2013 - 12/31/2013 $3,750,000
1/1/2014 - 12/31/2014 $2,550,000
1/1/2015 - 12/31/2015 $1,300,000
1/1/2016 — 12/31/2016 $ 800,000
1/1/2017 — 12/31/2017 $ 800,000
1/1/2018 — 4/15/2018 $ 0

For example, if the Coach notifies the Universityniriting of an effective date of

separation of March 1, 2015, the Coach shall begatad to pay or cause to be
paid to the University the sum of $1,300,000. Tgayment shall be made within
60 days of the date of separatidn.

1e Employment Agreement between Jim McElwain and Colo. State Univ. §6(d) (Dec. 13, 2011) (on file with author)
[hereinafter McElwain Contract].

' Head Men’s Basketball Coach Agreement between Kevin J. Ollie and Univ. of Conn. 911.2 (Oct. 4, 2013) (on file
with author) [hereinafter Ollie Contract].
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O’Brien, Wiliam — The Pennsylvania State Universiy, Employment Contract,
dated January 6, 2012 (Terminated, currently Coaclof NFL Houston Texans)

8. Termination by Coach

A. Resignation

(1) Coach may terminate this Contract for any reagoon written notice to
University. (Coach will be deemed to have termedathis Contract in the event
Coach dies or Coach becomes disabled or incapatitahd is continuously
unable to perform any or all of his obligations enthis contract for a period of
at least six (6) months). If such termination ésttthan by reason of death,
disability, or incapacity) occurs during the termtlois contract or any extension
hereof, Coach will pay University as liquidated @dayes an amount equal to the
product of (i) Coach’s Base Salary and Additionain(pensation at the time of
termination, multiplied by (ii) the number of yearmmaining under this Contract
at the time of termination. In the case of paryiears, the amount will be pro-
rated by the number of months left in the partedry This amount will be in lieu
of any and all other legal remedies available tavehsity pursuant to this
paragraph.

(2) Any payment due under this Paragraph will belenaithin thirty (30)
days of the effective date of Coach’s terminatidrih@ Contract. The parties
acknowledge that the University will incur admimngdive, recruiting, resettlement
and other costs in obtaining a replacement coacladdition to potentially
increased compensation costs and loss of tickeadmast or other revenues,
which damages are impossible to determine withacest and accordingly agree
to this liquidated damages provision. The patfirether agree that the liquidated
damages provided for herein are reasonable in anamahnot a penalty.

3) In calculating the amount of liquidated damagader this Paragraph, it
will be assumed that Coach’'s per annum Base Salrg Additional
Compensation on the date of termination would renraeffect for the remaining
stated term of this Contract.

4) In the event of termination by Coach under Bésagraph, University will
be obligated to pay to Coach the Annual Performdncentives provided for in
Paragraph 7 earned to the date of such termin&tbrwill not be obligated to
reimburse Coach for any expenses incurred by Cpaohto termination toward
presentation of any summer caffp.

Pitino, Richard — University of Minnesota, Employment Agreement dated April 5,
2013.

3.3 Coach’s Right to Terminate Without Just Cauda. the event Coach
terminates this Agreement during the Term of Emplegit without just cause,

1 Employment Contract between William O’Brien and Pa. State Univ. 98(a)(1)-(4) (Jan. 6, 2012) (on file with
author) [hereinafter O’Brien Contract].
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Coach shall pay the University a termination feadgnordance with the following
schedule.

a. If Coach leaves the University on or before Ap@i, 2016, Coach will pay
the University One Million, Five Hundred ThousandiddaNo/100 Dollars

($1,500,000.00).

b. If Coach leaves the University on or between Mag016 and April 30,
2019, Coach will pay the university Five Hundredtlisand and No/100 Dollars

($500,000.00).

Coach shall repay this amount to the Universitygddition to any other payments
required under this Agreemetft.

Petrino, Robert P. “Bobby” — University of Louisville Athletic Association, Inc.,
Employment Contract dated January 9, 2014.

8. Termination Without Just Cause

8.3 Employee may terminate the Employment Contiogcgiving ten
(10) days written notice to Employer and shall gaythe Employer
liquidated damages as follows:

(1) if the Employee terminates the Employment Conteoacor before
June 30, 2017, Employee will pay $10,000,000.00.

(i) if the Employee terminates the Employment Contraging the
period of July 1, 2017 through June 30, 2018, Exygsowill pay
$8,500,000.00.

(i) if the Employee terminates the Employment Contdhging the
period of July 1, 2018 through June 30, 2019, Engsowill pay
$7,000,000.00.

(iv)  if the Employee terminates the Employment Contdhging the
period of July 1, 2019 through June 30, 2020, Eygsowill pay
$5,500,000.00.

Said amount shall be paid within twenty-one (21ysdaf Employee’s
final day of employment. Each of the amounts sehfabove (8.3((i)-(iv)
shall be reduced by 50% if at the time paymentuis, @om Jurich is not
the Athletic Director of the Universit3).

1 Employment Agreement between Richard Pitino and Univ. of Minn. 93.3(a)(b) (Apr. 5, 2013) (on file with author)

[hereinafter Pitino Contract].
20 Employment Contract between Robert P. “Bobby” Petrino and Univ. of Louisville Athletic Ass’n, Inc. 98(8.3)(i)-

(iv) (Jan. 9, 2014) (on file with author) [hereinafter Petrino Contract].
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Strong, Charlie R., University of Texas at Austin,Restated Head Football Coach
Employment Agreement dated February 14, 2014.

C. Termination of Employment by Coach. The Parties agree that
Coach has special, exceptional, and unique knowledgill, and ability as a
football coach which, in addition to the continuimgquisition of coaching
experience at the University, as well as the Umsitgs special need for
continuity in its football program, render Coack&rvices unique. Coach further
recognizes that his promise to work for the Uniitgror the entire Term of this
Agreement is an essential consideration in the éfsity’s decision to employ
him as Head Coach of the Program. Coach also remsythat the University is
making a highly valuable investment in his contohiemployment by entering
into this Agreement and its investment would be msdiminished were he to
resign or otherwise terminate his employment asdH&@ach with the University
prior to the expiration of this Agreement and coathanother intercollegiate
football program. Accordingly, Coach agrees thatthe event he resigns or
otherwise terminates his employment under this é&gent prior to the expiration
of the initial Term of this Agreement and acceptsoaching position at another
intercollegiate football program or a coaching posi with a professional
football program, he shall pay to the Universityligaidated damages, and not as
a penalty, the following:

The dollar amount equal to the total compensati@at the University will be
obligated to pay any football assistant coachesCoach’s staff at the time that
he terminates this Agreement but not retained ennéw head coach’s football
staff, who remain employed by the University siX60) days after the Coach
terminates this Agreement.

Payment of said liquidated damages will be in alsinump sum amount with
payment to be made within seventy-five (75) dayCohch ceasing to be the
Head Coach. If Coach terminates his employment utide Agreement prior to
its expiration in accordance with Section /7I@s compensation and benefits, to
the extent not already vested, shall cease upotettrenation daté’

Petersen, Christopher S., University of WashingtonEmployment Agreement dated
December 6, 2013.

12.  Termination by Employee for Convenience. This Agreement may
be terminated by Employee at any time prior todhkpiration of the Term upon
written notice to the University, in which case theiversity shall have no further
obligation to Employee under this Agreement othéant funding the
Supplemental Contributions accrued through thectffe date of termination as
provided in Section 5(c)(1)-(3) and paying (i) aasgmpensation earned pursuant
to Sections 5(a) and (b) on a pro-rata basis todtte of termination, (ii) all

%! Restated Head Football Coach Employment Agreement between Charlie R. Strong and Univ. of Tex. Austin §7.C
(Feb. 14, 2014) (on file with author) [hereinafter Strong Contract].
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compensation earned and accrued pursuant to Se&{dihand (e) as of the date
of termination, (iii) any amount accrued pursuamtSection 6 as of the date of
termination, (iv) any other allowance or expens@nbeirsement to which

Employee is otherwise entitled as of the date omieation. In the event

Employee owes the University liquidated damageseurttlis Section 12 as
provided below, University shall have the right wathhold payment of any

amount University owes Employee under the precediaigtence as an offset
against the liquidated damages owed by Employee.

Employee recognizes he has been hired to use lgseutalents for a specialized
position, and his promise to work for the duratidrihe Agreement is essential to
the purpose of this Agreement. Both parties ackadgé University is making a
very substantial investment in Employee’s contingsdployment by entering
into this long-term contract, and the value of thalti-year contract is
significantly higher than University would have eféd for a one-year contract.
Both parties also recognize stability is an integ@mponent of developing a
long-term successful athletic program, and theticeiahips Employee forms and
the value of Employee’s personal services will heplaceable by University.
Both parties are familiar with the operations of/iBion | athletic programs and
University’s program, in particular, and they urstand the economic and non-
economic losses University would incur if Employgere not to fulfill the term
of this Agreement. Such damages are difficult tardifly, and the true damages
caused by Employee’s departure may not be fullywkndor years to come. In
light of these considerations, the Parties agred th the event Employee
terminates this Agreement prior to the expiratiérin@ Term (as the same may
have been extended from time to time, and Emplegeepts other employment
as a head coach at another NCAA member institubonat any level of
professional football (“Other Coaching Employmentig will pay, or cause to be
paid, as a repayment of compensation, perquisitddanefits paid to or accrued
by Employee in anticipation that Employee wouldfifulthe Term of the
Agreement, a fixed sum to University accordinghe following schedule:

a. If Employee terminates the Agreement and acceptserOCoaching
Employment during the first {) Contract Year, Employee shall pay the
University $3,000,000.00;

b. If Employee terminates the Agreement and acceptserOCoaching
Employment during the second"{R Contract year, Employee shall pay
the University $2,500,000.00;

C. If Employee terminates the Agreement and acceptserOCoaching
Employment during the third @ Contract Year, Employee shall pay the
University $2,500,000.00; or

d. If Employee terminates the Agreement and acceptserOCoaching
Employment during the fourth (% Contract Year, Employee shall pay the
University $1,500,000.00.
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The Parties agree the payment described aboveeis rfasonable attempt to
guantify the economic and non-economic losses tovagsity, and it is not a

penalty. The payment shall be made within sixty ¢(@&ys of the end of

Employee’s employment. University agrees to acteptpayment as its sole and
exclusive remedy in the event Employee leaves bsstipn before the expiration

of the Agreement’s Term to obtain Other Coachingpexyment, and to forego

all other remedies, including actual damages ajumhitive relief?*

Ill. A WELL-DRAFTED LIQUIDATED DAMAGES CLAUSE

After a review of many liquidated damages or buydatises in coaches’ contracts, the

following elements should be included when a cdadminates his contract early:

1.

The promise to complete the contractual term byctheeh is essential to the contract
and one of the reasons for paying the coach thiaminal consideration.

Conclusion of the term by the coach will permit touity in the program.

If the coach decides voluntarily to terminate tbatcact, the coach must give written
notification of such termination and such termioatmay only occur during specified
periods during the contract season.

To terminate early the coach must pay compenséaidhe university in the form of
“liquidated damages.”

The amount of liquidated damages may de-escalategdiine term of the contract.
The contract will establish the payment date fquillated damages after termination
and the liquidated damages will either be payablkiinp sum or on an installment
method and interest may accrue on the unpaid imstats.

Liguidated damage may be assessed at a higheif red@ach accepts appointment

from a named university.

2 Employment Agreement between Christopher Petersen and Univ. of Wash. 912 (Dec. 6, 2013) (on file with
author) [hereinafter Petersen Contract].
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8. The failure to pay the agreed upon liquidated dasawill result in the accrual of
interest, a judgment taken by the university aral right for reimbursement of any
and all legal fees and costs incurred.

9. The services of coach are unique and the coackxwptional knowledge and skills
that are difficult to replace.

10.The contract is one for personal services for which university cannot force
performance.

11. Damages are not susceptible to calculation, acertain and would be difficult to
fairly and adequately assess.

12.The agreed upon liquidated damages are in lieullobther legal and equitable
remedies.

13.The amount of liquidated damages is mutually agrgeah to be a fair assessment of
damages as between the university, coach and ceghhsel.

14.Liquidated damages represent a reimbursement taurtheersity of potentially the
following damages:

a. searching for a new head coach and/or coachinfy staf

b. pay a new coach or pay any buyout or liquidatedadges under his previous
contract;

c. relocation and moving expenses that a new coachimsay;

d. pay off assistant coaches for not for cause termoima

e. loss of revenue in ticket sales;

f. disruption to the program;

g. interception of fundraising activities;
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h. loss of business revenues, gifts, and donations;
i. increase compensation to newly hired coach; and
. loss of recruits or student-athletes by virtuearfyetermination of coach.
15.The amount established as liquidated damages igjuatee and reasonable
compensation, is not a penalty, and has been fuibvided for as part of the
agreement.
16.The coach and university will execute a releasalaflaims.
17.Coach, as of the date of termination, shall notebétled to receive any further
compensation, loss of collateral business oppdras)ibenefits or perquisites.
18.The recipient university upon hiring of a new coablall execute an agreement that it
is jointly and severally liable for the liquidatddmages - buyout fee as required to be

paid by the terminating coach.

LIQUIDATED DAMAGES

A liquidated damage clause in a coach’s contrimeply sets an agreed upon amount of

damages in a contract in the event of a breackady termination by the coaéfIn essence

liquidated damages are a type of contract perfocmansurancé? However, damages in a

contract are liquidated only if: (1) the damageitber uncertain or difficult to quantify; (2) the

amount is reasonable and considers the actualtioipated harm caused by the contract breach;

(3) the loss is difficult to prove; (4) there is@tbetter alternative remedy; (5) the damages are

structured to function as damages, and not as a@ltgén

> Aditi Mukheriji, What are Liquidated Damages?, FINDLAW (May 23, 2013, 1:01 PM),
http://blogs.findlaw.com/law_and_life/2013/05/what-are-luquidated-damages.html.

2 d.
2 d,
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The American Law Reports annotation on liquidated damages states, "Daméges
breach by either party may be liquidated in theeagrent but only at an amount that is
reasonable in light of the anticipated or actuaith@aused by the breach. ... A term fixing
unreasonably large liquidated damages is unenfbkeean grounds of public policy as a
penalty” (12 A.L.R. 4th 891, 898§.

The Uniform Commercial Code, Section 2-718 entitled “Liquidation or Limitatioof
Damages” provides:

“(A) Damages for breach by either party may bguitlated in the
agreement but only at an amount which is reasonabl¢he light of the
anticipated or actual harm caused by the breaehditficulties of proof of loss,
and the inconvenience or non-feasibility of otheeviobtaining an adequate
remedy. A term fixing unreasonably large liquidatddmages is void as a
penalty.”’

Likewise theRestatement (Second) of Contracts, Section 356(1) also provides:
“(1) Damages for breach by either party may be idigted in the

agreement but only at an amount that is reasonaliles light of the anticipated

or actual loss caused by the breach and the difésuof proof of loss. A term

fixing unreasonably large liquidated damages isntoreeable on grounds of

public policy as a penalty™®

A penalty is an amount that is disproportionatehe actual harm caused. A penalty
serves as a punishment or as a deterrent agamsreéach of a contratt.Penalties are granted

when it is found that the covenants and stipulatioha contract have not been rfetiquidated

damages, on the other hand, are an amount estirrmexglal the extent of damages that may

%® THE FREE DICTIONARY, http://legal-dictionary.thefreedictionary.com/_/dict.aspx?rd=1&word=Liquidated+damages
(last visited Nov. 5, 2014).

%’ UNIFORM COMMERCIAL CODE § 2-718 (2013).

*® RESTATEMENT (SECOND) OF CONTRACTS § 356(1).

%° THE FREE DICTIONARY, http://legal-dictionary.thefreedictionary.com/_/dict.aspx?rd=1&word=Liquidated+damages
(last visited Nov. 5, 2014).

*1d.
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occur if the contract is breach&dThese damages are determined when a contractegeén
into, and serve as protection for both parties liaae entered the contraét.

Liguidated damages clauses possess several coiraclvantages. First, they establish
some predictability involving costs, so that partman balance the cost of anticipated
performance against the cost of a breach. In ttag Wiquidated damages serve as a
source of limited insurance for both parties. Awmotcontractual advantage of liquidated
damages clauses is that the parties each haveppwetonity to settle on a sum that is

mutually agreeable, rather than leaving that dexisip to the courts and adding the costs
of time and legal fee¥.

V. RECIPIENT UNIVERISTY INVOLVEMENT

Almost invariably when a coach jumps his contraetminates early, or takes another
job, the recipient university is involved in sonasliiion, especially with respect to the payment
of some portion or all of the liquidated damag8gveral examples are illustrative.

Tommy Tuberville became the head football coachiefas Tech University pursuant to
an Employment Contract dated February 27, 201Article V, Termination, paragraph C, Early
Termination or Resignation of Coach, provides dis\is:

In the event Coach terminates his employment avéssity to coach at another
NCAA Division 1-A institution during the Term of h Agreement, Coach shall
pay University a lump sum amount equal to the remgi Base Salary of the
Agreement within one year of the date of resigmatid\ll other liabilities of the
parties shall cease effective the date of resigngirovided, however, that Coach
shall be entitled to any Supplemental Compensatgbriorth in paragraph 111.C.4.
above earned prior to Coach’s resignation. Fopgses of this paragraph, Coach
shall be deemed to have terminated his employmehinaersity in order to
coach at another institution if Coach accepts acluog position at another
NCAA Division 1-A institution within one-year aftéerminating his employment
at University*®

*d.

*1d.

*1d.

3 Employment Contract between Tommy Tuberville and Tex. Tech Univ. (Feb. 27, 2010) (on file with author)
[hereinafter Tuberville TTU Contract].

*Id. at qv.C.
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Tuberville indeed terminated his contract earlyb®goming the head football coach of
the University of Cincinnati and executing an Enyph@nt Agreement dated December 9,
2012% Paragraph 8 of the University of Cincinnati Enysient Agreement, entitled Texas
Tech University Buy-Out, provides as follows:

Coach incurred a binding contractual buy-out oliayato Texas Tech University
(“TTU”) by terminating his employment contract witiTU to accept
employment as the University’s Head Football Coalthconsideration therefore,
the University shall reimburse Coach through arctantable plan” (pursuant to
the IRS Federal Tax Code section 62(c)) for thel$umecessary to fulfill his buy-
out obligation to TTU, which TTU has confirmed te $943,000. Subject to
Coach’s compliance with the provisions of Treasg.R8ection 1.62-2, the
University shall not withhold payroll and other dioyment taxes from the
amount reimbursed to Coach under this section.

Randy Edsall became the head football coach otthigersity of Connecticut pursuant
to an Employment Agreement executed on or aboyt1]u2004%® Article 11 of the Agreement
entitled Other Employment, provided as follows:

The Coach agrees not to personally, or throughageyt, actively seek, negotiate

for, or accept other employment, of any natureinduthe term of this Agreement

without first having advised the Director of Athtet of the intention to do so.

In the event that the Coach accepts a positiomdutie term of this Agreement

as a head football coach at a NCAA Division | ington, or as a head coach in

any professional football league, and the conditiohArticle 10.2 have not been
met, the following will be due the University froime Coach:

3 Employment Agreement between Tommy Tuberville and Univ. Cincinnati (Dec. 9, 2012) (on file with author)
[hereinafter Tuberville Univ. Cincinnati Contract]. It should be noted that in the Tuberville-Univ.Cincinnati
Memorandum of Understanding, the provision for the Texas Tech buyout was different than that that ultimately
became part of the contract. The MOU provision stated as follows: “The Employment Agreement shall contain a
provision which states that upon receipt by the University of satisfactory evidence that Coach has incurred a
binding contractual buy-out obligation payable to Texas Tech University by accepting employment as the
University’s Head Football Coach, and upon receipt of a copy of the invoice received by Coach from Texas Tech
University for the same, the University shall issue a payment to Coach of the buy-out amount not to exceed
$931,000. Coach understands and acknowledges that the $931,000 constitutes income to him under applicable
State and Federal tax codes and will be subject to withholding.”

" Id. at 98.

38 Employment Agreement between Randy Edsall and Univ. of Conn. (July 1, 2004) (on file with author) [hereinafter
Edsall Univ. of Conn. Contract].
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Period Amount Due University from Coach

7/1/2004 — 6/30/2005 $750,000
7/1/2005 — 6/30/2006 $750,000
7/1/2006 — 6/30/2007 $500,000
7/1/2007 — 6/30/2008 $475,000
7/1/2008 — 6/30/2009 $400,000
7/1/2009 — 6/30/2010 $ 30

Edsall cut short his University of Connecticut gant and became the head football
coach at the University of Maryland pursuant to ea#ll Football Coach Agreement dated June
24, 2011%° Paragraph 6.5 of the University of Maryland caotmprovides:

The University has authorized as a reimbursablel@rap business expense of
Coach the direct payment by the University of $800, to the University of

Connecticut (“UConn”) on or before December 31,20he “UConn Expense”).

The University acknowledges that payment of thipemse was necessary to
obtain the services of Coach and, therefore, sotially benefits the University.

Further, the University has determined that theuiregnents of its accountable
plan, as outlined in Section 6.5 below, have besisfeed with respect to this

expensé?!

Gus Malzahn accepted the position of head foottwach for Arkansas State University
pursuant to a Letter of Understanding dated Deceri®e2011* Paragraph 13 of said Letter
states as follows:

Should you resign during the first year of your taat (January 1, 2012
to January 31, 2013), you will pay as liquidatechdges the amount of $700,000;
should you resign during the second year of yountramgt (February 1, 2013 to
January 31, 2014), you will pay as liquidated daesatihhe amount of $350,000;
should you resign during the third year of your tcact (February 1, 2014 to
January 31, 2015), you will pay as liquidated daesatihhe amount of $200,000;
should you resign during the fourth year of yountcact (February 1, 2015 to
January 31, 2016), you will pay as liquidated daesatihhe amount of $100,000;
should you resign during the fifth year of your tant (February 1, 2016 to
January 31, 2017), you will pay as liquidated daesathe amount of $50,000
provided that if your resignation in your fifth yeaf this contract is after the

*Id. at 911.

** Head Football Coach Agreement between Randy Edsall and Univ. of Md. (June 24, 2011) (on file with author)
[hereinafter Edsall Univ. of Md. Contract].

*! 1d. at 96.5.

* Letter of Understanding between Gus Malzahn and Ark. State Univ. (Dec. 13, 2011) (on file with author)
[hereinafter Malzahn Ark. State Univ. Contract].
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completion of the final game of the 2016 seasonliquodated damages will be
owed. All liquidated damages shall be paid toRleel Wolf Club, In¢®

On or about June 1, 2013, Malzahn entered into rapl&ment Agreement becoming
the head football coach at Auburn UniversityParagraph 26 of said Employment Agreement,
Repayment of Buyout from Previous Employment, pilesias follows:

Coach acknowledges that Auburn loaned him Severdi¢anThousand Dollars
($700,000.00) to satisfy the buyout provision aof kbntract with his previous
employer. During the course of this contract, thébt will be forgiven in the
amount of Dollars ($140,000.00) for each contragarycompleted under this
Agreement such that the debt will be forgiven ehyir If Coach is terminated for
cause prior to December 31, 2017, he will be resipbe for paying to the
University the balance remaining on this loan, wiite amount owed for a partial
year being determined on a pro rata basis (i.€l,667 per month). In such
event, University has the discretion to requireasgpent of the outstanding loan
balance as it sees fit and can require a lump sayment or partial payments.

On or about December 11, 2012, Bryan Harsin edtet® a Letter of Intent to become
the head football coach at Arkansas State UniwelSitParagraph 12 of said Letter provides as

follows:

Should you resign during the first year of your ttact (January 1, 2013 to
January 31, 2014), you will pay as liquidated dagsape amount of one million
seven hundred and fifty thousand dollars ($1,75D@1); should you resign
during the second year of your contract (FebruargQil4 to January 31, 2015),
you will pay as liquidated damages the amount ot amillion dollars
($1,000,000.00); should you resign during the thyehr of your contract
(February 1, 2015 to January 31, 2016), you wilf pa liquidated damages the
amount of five hundred thousand dollars ($500,000.6hould you resign during
the fourth year of your contract (February 1, 2@d8anuary 31, 2017), you will
pay as liquidated damages the amount of three bkdndinousand dollars
($300,000.00); should you resign during the fifday of your contract (February
1, 2017 to January 31, 2018), you will pay as ligied damages the amount of
one hundred thousand dollars ($100,000.00), pravitat if your resignation in
your fifth year of this contract is after the comgdbn of the final regular season

*Id. at 913.

4 Employment Agreement between Gus Malzahn and Auburn Univ. (June 1, 2013) (on file with author)
[hereinafter Malzahn Auburn Univ. Contract].

* Id. at 926.

% Letter of Intent between Bryan Harsin and Akr. State Univ. (Dec. 11, 2012) (on file with author) [hereinafter
Harsin Letter of Intent].
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game of the 2017 season, no liquidated damagesbwilbwed. All liquidated
damages shall be paid to the Red Wolf Club,*Inc.

Unfortunately, Harsin’'s stay as Arkansas Statevehsity was short term as he entered
into an Employment Agreement to become head folotlvalch at Boise State University on or
about February 27, 2014. In Harsin’s Boise State University term sheetedabecember 11,
2013, Boise State University, under Previous Empieyt, agreed as follows:

The University shall provide Harsin either direcity indirectly, with funds

necessary to satisfy a $1.75M obligation to hivipes employer within ten (10)

days following the execution of this Material TeBheef?’

Charlie R. Strong (“Strong”) entered into a Terme&h for Presentation to and
Discussion with UT System Board of Regents datetualy 13, 2014 to become the head
football coach at the University of Texas at AusfiiThe term sheet indicates under the heading
of “Assumption of Contract from University of Lowiie” that:

UT will accept assignment of Coach’s current emplegmt agreement from

Louisville and pay Louisville an assignment fee $#,375,000 to acquire the

opportunity to hire Coach at UT. (UT and Coach walnend and restate

employment agreement in accordance with UT Terths.)
Strong entered into an Assignment and Assumptio®sexfond Restated Employment by and
between the University of Louisville, University dkexas at Austin and Strong dated January
2014>% Paragraph 9 of said Assignment and Assumption éxgeat indicates as follows:

[T]he University of Texas at Austin agrees to phg tniversity of Louisville

Athletic Association, Inc. the sum of $4,375,000(@®e “Consideration”) as a
condition to Assignor’s assigning and transferrihg Transferred Interest to

7 1d. 912.

*® Term Sheet between Bryan Harsin and Boise State Univ. (Feb. 27, 2014) (on file with author) [hereinafter Harsin
Time Sheet].

“1d. 97.

*% Term Sheet between Charlie R. Strong and Univ. Tex. Bd. of Regents (Jan. 13, 2014) (on file with author)
[hereinafter Strong Term Sheet].

L id.

> Assignment and Assumption of Second Restated Employment between Charlie R. Strong, Univ. of Louisville, and
Univ. of Tex. Austin (Jan. 2014) (on file with author).
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Assignee. The Consideration will be paid by wirensfer to Assignor on the
business day next following the Effective Date parg to wire instructions
provided in writing by Assignor to Assignég.

VI. EXAMPLES OF BUYOUT PROVISIONS WHERE RECIPIENT NUVERSITIES
PARTICIPATE IN PAYMENT TO PREVIOUS EMPLOYER:

Malzahn, Gus -- Auburn University, December 4, 2012

26. Repayment of Buyout from Previous Employme@tiach acknowledges

that Auburn loaned him Seven Hundred Thousand Bo(700,000.00) to satisfy

the buyout provision of his contract with his p@ws employer. During the course
of this contract, this debt will be forgiven in thenount of Dollars ($140,000.00)

for each contract year completed under this Agredreech that the debt will be

forgiven entirely. If Coach is terminated for cadsrior to December 31, 2017,
he will be responsible for paying to the Univerditye balance remaining on this
loan, with the amount owed for a partial year baletermined on a pro rata basis
(i.e., $11,667 per month). In such event, Unitgreas the discretion to require
repayment of the outstanding loan balance as & eand can require a lump sum
payment or partial payments.

Macintyre, George Michael -- University of Coloradq January 7, 2013.

3. San Jose State University Liguidated DamagesThe parties
acknowledge that Macintyre’s agreement with Sar Rtate University contains
certain liquidated damages provisions. The Unitsetisereby agrees to assume
responsibility to pay to San Jose State Universipyto the amount of Four
Hundred Thousand Dollars ($400,000.00) to retireibtgre’s liqguidated damages
obligations. In the event that the amount of ldgted damages exceeds Four
Hundred Thousand Dollars ($400,000.00), Macintygeees that he is solely
responsible for payment of the excess amounthdfgayment to San Jose State
University results in Macintyre owing additionaldéral and state income taxes
directly related to the payment, after all allowableductions are taken, then the
University will pay additional compensation to Maigire in such amount as will
be sufficient, after all requisite withholding, tover the amount of the additional
taxes. Such additional payment to Macintyre shalmade within thirty (30) days
of the date that Macintyre provides sufficient grao the University’s discretion,
to the University of the amount of additional taxgs

Edsall, Randy Douglas -- University of Maryland, June 24, 2011.

6.5 Payment or Reimbursement of Contract Ternondfixpense. The
University has authorized as a reimbursable empldyesiness expense of Coach

> Id. at 9.
>* Malzahn Auburn Univ. Contract at 926.
> Coaching Contract between George Michael Macintyre and Univ. of Col. 913 (Jan. 7, 2013) (on file with author).
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the direct payment by the University of $400,00@he University of Connecticut
(*UConn”) on or before December 31, 2011 (the “UBoBxpense”). The
University acknowledges that payment of this expamas necessary to obtain the
services of Coach and, therefore, substantiallefisnthe University. Further, the
University has determined that the requirementsit®faccountable plan, as
outlined in Section 6.6 below, have been satisfiettl respect to this expen3e.

Some universities do this without mention of a jwas buyout, but in the form of a
“Signing Bonus.”
Alford, Steve -- University of California-Los Angeks, March 30, 2013.

3.4 Signing Bonus. Coach shall be paid, within 60 days of the executi

of this agreement, a one-time signing bonus inameunt of $845,615.00 (eight
hundred forty-five thousand six hundred fifteenlai and no cents). This sum
shall, among other things, compensate Coach futyldst income, liquidated

damages owed, and the tax consequences thereatmgelo his departure from
his prior position at another institutidh.

Dykes, Daniel -- University of California-Berkeley December 7, 2012.

G. Signing Bonus. Coach shall receive a one-time signing bonus of
$594,000 on or before February 15, 2643.

Doeren, Dave -- North Carolina State University, MQJ, December 1, 2012.

Buyout of financial obligation at former institutio$750,000. Coach will have the
sole financial obligation for taxes related to thigyment’

Harsin, Bryan -- Boise State University, MOU, Decetmer 11, 2013.

Previous EmploymentThe University shall provide Harsin, either ditgcor
indirectly, with funds necessary to satisfy a $M76bligation to his previous
employer within ten (10) days following the exeoutiof this Material Term
Sheef?

Pitino, Richard -- University of Minnesota, April 4, 2013.

2.10 Contract Buyout Payment.he University recognizes your financial contract
buyout obligation to your previous institution awdl pay you an amount for this

*® Edsall Univ. of Md. Contract at 96.5.
> Alford Contract at 93.4.

> Dykes Contract at 9G.

> Doeren Contract.94.

® Harsin Term Sheet.
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obligation including the associated tax consequenck Coach terminates this
Agreement without cause at any time prior to A@@, 2018, then Coach shall
repay this amount to the University, in additionaimy other payments required
under this agreemeftt.

Hazell, Darrell -- Purdue University, January 7, 2a.3.

[ll.F. Annual Loan ForgivenessPurdue will provide Coach with an interest-free
loan of $725,000. At the end of each year of thetre@t that Coach remains as
Head Football Coach, $120,833 of the loan will Herdiven”. If Purdue
terminates coach’s employment for cause, the mdstg balance will be forgiven
and will be amortized over the remaining yearshefariginal contract terif.

Chizik, Gene -- Auburn University, December 15, 208 (Terminated).

26. Repayment of Buyout from Previous Employmerga¢h acknowledges that
Auburn loaned him Seven Hundred Fifty Thousand &sell($750,000.00) to
satisfy the buyout provision of his contract witls previous employer. During the
course of this contract, this debt will be forgivienthe amount of One Hundred
Fifty Thousand Dollars ($150,000.00) for each cacttiyear completed under this
Agreement such that the debt will be forgiven etyirlf Auburn terminates Coach
for cause prior to December 31, 2013, or if Coarminates his employment with
the University for any reason other than his distgbor death prior to December
31, 2013, Coach will be responsible for paying nsity the balance remaining
on this loan, with the amount owed for a partiahrybeing determined on a pro
rata basis (i.e. $12,500 per month). The remaibadgnce will be paid as follows:
50% within thirty (30) days of termination for cauty Auburn or termination by
Coach; and 50% within one (1) year of terminati@n €ause by Auburn or
termination by Coach. Coach acknowledges that Usityealso has the discretion
to reduce the payments owed to Coach in Paragr@pih Whole or in part as part
of the repayment of this loan. If Auburn termina@sach without cause prior to
December 31, 2013, the balance remaining on thae iedl be forgiven by
Auburn®

Dooley, Derek -- University of Tennessee, Septemb2y 2010 (Terminated).

Article Il, Section C. The University also agreespay (i) a total of $500,000, in
two equal payments of $250,000 each, to LouisiaeehTUniversity on Coach
Dooley’s behalf no later than June 1, 2010 and Jyn2011; and (ii) a total of
$286,782 to be paid to the Internal Revenue Seric€oach Dooley’s behalf as
withheld taxes, $143,391 to be submitted to theriral Revenue Service within
thirty (30) days of the date on which each paym&submitted to Louisiana Tech
University. The University will report total taxablalue of the commitment in the

*! pitino Contract at 92.10.
62 Coaching Contract between Darrell Hazell and Purdue Univ. qlIl.F (Jan. 7, 2013) (on file with author).
63 Coaching Contract between Gene Chizik and Auburn Univ. 926 (Dec. 15, 2008) (on file with author).
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Article II.C in the amount of $786,782. The sum &ath in this Article II.C
represents the total payment the University wilkenan behalf of Coach Dooley
regardless of the amount of taxes actually Yue.

Hoke, Brady -- University of Michigan, March 23, 2A.1 (Terminated).

Section 3.02(h). Buyout Payment. The Head Coachmawledges that the
University has agreed to pay on behalf of the Heaedch the sum of $1,000,000
to San Diego State University (“SDSU”) in ordersatisfy the buyout terms of the
Head Coach’s employment contract with SDSU. Thevehsity considers this
payment as taxable wages for tax withholding amobnténg purposes. Consistent
with that determination, the University has madheely deposits with appropriate
taxing authorities of all amounts required to béhiveld as taxes with respect to
the Head Coach as a result of making the SDSUes®ttit payment. The
University has agreed to neutralize to zero (O)adlslthe actual tax impact of the
buy-out payment in order that the Head Coach notubduly burdened or
distracted in connection with the performance & duties hereunder. It is the
express intention of the parties that neither pbegefit financially to the extent
there is a difference between (i) the amount ohketd taxes and (ii) the amount
of tax liability incurred by the Head Coach. Witspect to this liability which is
attributable to the University having made the huypayment, the Head Coach
must claim all deductions allowable under applieatdx laws, including this
buyout payment. Therefore, as soon as practicabk®12, the parties will review
the Head Coach’s pertinent tax information, inahgdhis signed federal and state
income tax returns for 2011, and either the HeadcB®r the University will pay
the other party, as the case may be, such amoustrnesessary to effectuate this
mutually desired benefit. The Head Coach represemd warrants to the
University that he is not bound by or subject ty aantractual or other obligation
to SDSU or any other party that would be violatgdis execution or performance
of this Agreemenf®

Robinson, Craig -- Oregon State University, April 6 2008 (Terminated).

Section 12. Payment Toward Satisfaction of CoaChigent Contract. University
will pay Brown University or its designee the sufrs@45,000 toward satisfaction
of Coach’s obligations under his current contraith\Brown University?®

Crean, Thomas -- Indiana University, August 11, 208

Section 4.04. Upon receipt of a copy of the terrhdhe Employee’s present
contract with Marquette University that requireg tBmployee to pay Marquette
University liquidated damages upon the terminatérihe Employee’s contract,
the University will pay the Employee the stated amtoof liquidated damages;

64 Coaching Contract between Derek Dooley and Univ. of Tenn. 91I(C) (Sept. 2, 2010) (on file with author).
& Coaching Contract between Brady Hoke and Univ. of Mich. 93.02(h) (Mar. 23, 2011) (on file with author).
66 Coaching Contract between Craig Robinson and Or. State Univ. 912 (Apr. 6, 2008) (on file with author).
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however, such amount shall not exceed six hundifty thousand dollars
($650,000). In the even this amount is deemed todmEme, the Employee will be
responsible for any associated tax consequétices.

Bielema, Bret -- University of Arkansas, December,£2012.

Pages 10-11. The University will pay (using leggigrmissible funds) Coach’s
former employer a sum not to exceed a total of ®lilkon and No/100 Dollars
($1,000,000) if required under the terms of Coaemgployment contract with his
previous employer. The University considers thignpant to be taxable wages for
tax withholding and reporting purposes. Consistgith that determination, the
University will make timely deposits with approfgeataxing authorities of all
amounts required to be withheld as taxes with msfe Coach as a result of
making any such payment. The University will neligeato zero (0) dollars the
actual tax impact of such payment to enable yoavimd any undue burdens or
distractions in connection with the performanceyotir duties as Head Football
Coach at the University. With regard to the Uniitgts commitment to undertake
this obligation, we expressly agree and intend thatUniversity or you will not
benefit financially to the extent there is a diffiece between (a) the amount of
withheld taxes and (b) the amount of tax liabilitgurred by you. With respect to
this liability which is attributable to the Univéns making any such payment, you
agree to claim all deductions allowable under ajaplie tax laws, including the
applicable deductions relating to the amount paidhie University to satisfy any
portion of your employment agreement with your pves employer. Depending
on the timing of any such payment by the Universygu and/or your advisors
agree to review your pertinent tax information,luging any signed federal and
state income tax returns necessary, and eitheUtineersity or you will pay the
other party, as the case may be, such amount ascisssary to effectuate this
mutually desired benefit. Coach represents andantgrto the University that his
acceptance of the position of Head Football Coauth lsis performance of the
dutiezgof this position will not violate any othewntract or obligation to any other
party.

Petersen, Christopher S. -- University of Washingto, December 6, 2013.

5.m. Reimbursement of Boise Sate University Contract Termination Expense.

The University acknowledges that a necessary elewfeimducing Employee to
accept employment with University as its Head FabtBoach is the University’s
commitment to pay the $750,000 Boise State Unitsersontract termination
expense that Employee would incur upon acceptingpl@ment with the
University. The University has authorized the reimgement of Employee for this
expense under its accountable plan (as describséction 1.62-2 of the Treasury
regulations) and will pay said sum directly to BoState Universit§?

&7 Coaching Contract between Thomas Crean and Ind. Univ. 94.04 (Aug. 11, 2008) (on file with author).
o8 Coaching Contract between Bret Bielema and Univ. of Ark. 10-11 (Dec. 4, 2013) (on file with author).
% petersen Contract at 915.m.
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In addition to giving new coach James Franklin oheollege football’'s most lucrative
employment contracts, Penn State also agreed t¢haymillion that Franklin owed Vanderbilt
University for early termination of his contracthd buyout payment which Penn State provided
in response to an inquiry was not listed amondfitiencial terms the University distributed on
January 11, 2014 when it announced Franklin’s girift was unclear as to whether Penn State
also would be paying the income taxes likely tabgociated with the payment of the buyout on
Franklin’s behalf.

Professional teams also play the buyout game \arerach jumps from a college team to
a professional team in breach of his contf&c€hip Kelly’s University of Oregon Employment
Agreement dated September 27, 2010 provided asnfsll

6.03 Termination by Kelly.

Kelly recognized that his promise to work for theitersity for the entire term of this

Agreement is of the essence of this Agreement éolthiversity. Kelly also recognized
that University is making a highly valuable investm in his continued employment by
entering into this Agreement and that its investhhweould be lost were he to resign or
otherwise terminate his employment with the Uniitgrprior to the expiration of the

term of this Agreement. In recognition of thesetdadhe parties agree that Kelly’'s
decision to terminate his employment prior to thentin force expiration date of this
Agreement will be subject to the following termgiaionditions.

a. Written Notice.If Kelly terminates this Employment Agreement dgyiits term, he
must give University fifteen (15) days advance teritnotice of the termination of his
employment with the University. While Kelly is agsed to the position of Head
Coach of the University’s football team, such teration by Kelly must occur at a
time outside the football regular playing seasom gost-season play, if any.
Simultaneous with such notice, Kelly shall infornmitersity in writing of his
employment plans following the termination of emyt@nt with University.

b. Liquidated damageslf Kelly terminates this Agreement or any extems thereof
without cause and takes a college or professi@m@béll coaching job, he shall pay
to University, as liquidated damages, the following

On or before the end of Contract Year One: 32, @m0

7® Coaching Contract between Chip Kelly and Univ. of Or. 96.03 (Sept. 27, 2010) (on file with author).
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After Contract Year One but on or before the en@oifitract Year Two: $3,750,000

After Contract Year Two but on or before the en€ohtract Year Three: $3,500,000
After Contract Year Three but on or before the eh@ontract Year Four: $2,500,000
After Contract Year Four but on or before the eh@aontract Year Five:  $2,250,000

After the Fifth Contract Year and each ContractiMbareafter: $2,000,000

Kelly may prorate this amount over the remainingtcact months without interest or
may prepay in one or more lump sums. The partiesgrze and agree that
projection or measurement of University’'s damagessuch a case would be
extremely difficult and that this provision is affszient and reasonable estimate of
the potential injury to University and that it shdle enforceable as liquidated
damages and not as a penalty. Provided, howe\ariftbniversity’s membership in
the PAC-10 Conference ends and University doesjaiot without a competition-
season interruption, a conference of comparableirsteand NCAA classification
level, this subsection shall not apply.

In August of 2013, Kelly became the head footbalich of the Philadelphia Eagles, and

was contractually obligated to pay a $3.5 milliarybut to the University of Oregon. Kelly is

paying $85,365.85 every month until the summerGdf@2without interest.

Bill O’'Brien signed an Amended and Restated Empmlent contract with the Penn State

University in June of 2013 that mandated a sepdx&tie buyout pric€? What follows is the

revised liquidated damage clause:

TERMINATION BY COACH

a. Voluntary Resignation.

0] Coach may terminate this Contract for any reaspon sixty (60)
days written notice to the University. (Coach vk deemed to
have terminated this Contract in the event Coaeld dir Coach
becomes disabled or incapacitated and is contifyausble to
perform any or all of his obligations under thisntact for a
period of at least six (6) months.) If such terntima (other than

71ld

72 0’Brien Contract at 97(a)(i)-(iv).
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(ii)

(iii)

by reason of death, disability or incapacity orGbach is not,
within one year of the effective date of his resigon, employed
by any third party as a football coach or in ankeotcapacity
relating to a professional or intercollegiate fadtbprogram)

occurs during the term of this Contract or any esien thereof,
Coach will pay to the University as liquidated dges an amount
equal to the product of (i) the amount payable tach pursuant to
Sections 4(a), (d) and (e) hereof for the thenesurContract Year
multiplied by (i) the number of years remainingden this

Contract, including any extensions hereof, at th@met of

termination; provided, however, that if Coach terates this
Contract in order to take a head coaching positioth any

National Football league team, the amount payalyeCbach

pursuant to this Section shall be equal to the yobadf (i) the

amount payable to Coach pursuant to Section 4(@ohéor the

then current Contract Year multiplied by (ii) thenmber of years
remaining under this Contract, including any exi@ms hereof, at
the time of termination. In the case of partialrgeshe amount will
be pro-rated by the number of months left in theiglayear. This

amount will be in lieu of any and all other legahredies available
to the University pursuant to this Section.

Any payment due under this Section will be readthin sixty (60)
days of the later to occur of (A) the effective elatf Coach’s
termination of the Contract and (B) the date onclwhCoach
becomes employed by a third party as a footbaltlvaa in any
other capacity relating to a professional or intéegiate football
program. The parties acknowledge that the Univwensitl incur
administrative, recruiting, resettlement and ottwsts in obtaining
a replacement coach in addition to potentially eased
compensation costs and loss of ticket, broadcasthar revenues,
which damages are impossible to determine withaoest and
accordingly agree to this liqguidated damages prowis The
parties further agree that the liquidated damagewiged for
herein are reasonable in amount and not a penalty.

In calculating the amount of liquidated danesgunder this Section,
it will be assumed that Coach’s per annum Base rpaad
additional compensation on the date of terminati@uld remain
in effect for the remaining stated term of this @aat.
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(iv)  In the event of termination by Coach understi8ection, the
University will be obligated to pay to Coach the naal
performance incentives provided for in Section &ajned to the
date of such termination but will not be obligatedreimburse
Coach for any expenses incurred by Coach prioretminhation
toward presentation of any summer catp.

The restated contract indicates that O'Brien clkdnthe formula for his buyout and

reduced the price of an NFL buyout from $19.33 ionillin 2012 to $6.4 million for 2013, per

the contract. On the other hand, another universityld have to pay Penn State $11.08 million

for O’'Brien. O’Brien was hired to become the coa¢lthe Houston Texans on January 2, 2014.

VII.

METHODS FOR FINANCIALLY HANDLING DEPARTING COACH WHO

TERMINATES CONTRACT EARLY

1.

Interest Free LoanThe recipient university pays the other universite amount of the

buyout. The recipient university enters into aretiast-free loan with the new coach
which is amortized and forgiven over the term oé& thew employment contract.
However, there is a “Clawback” provision whereie toach would have to be pay back
the recipient university the amount of the buyaeuthe event the coach terminates early,
is terminated for cause, or there is a death abdisy.

Signing Bonus:Coach is paid, as a front-end payment, a signamgi¥ to cover the costs

and tax consequences relating to coach’s earlyrtgpafrom his prior position at
another institution.

Recipient University Assumes Full Responsibility feayment of Liquidated Damages.

The recipient university assumes full responsipiidr the payment, and in the event the

liquidated damages results in the coach owing mmhdit federal and state income taxes

4,
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related to the payment, the University will pay #éiddal compensation to coach in such
amounts as to cover the additional taxes.

4. Recipient University Pays Buyout to UniversitRRecipient university will be responsible

for payment to the other university the amounthe liquidated damages, but coach is
responsible for any and all tax consequences adsdaith the buyout payment.

5. Recipient University Pays Buyout to CoacliRecipient university will pay coach the

amount of the buyout payment which coach acknovdedts income and agrees to pay

any and all applicable federal and state incomegax

6. Recipient University Reimburses CoachCoach pays the buyout payment and the
recipient university reimburses the coach the arhotithe buyout.

7. Assignment of Rights.Recipient university enters into an assignmemt assumption

agreement with the former university. No buyoutually occurs by coach because
technically there was no termination. There is ynpent for the assignment that is equal
to the buyout and the recipient university entet® ia new restated contract with the
coach. This methodology has been utilized by thevéfgity of Texas, the University of
Louisville, and the University of Alabama at Birrgimam!*

8. Share Responsibility — Creativity.o obtain the Colorado State Head Football Coach,

Jim McElwain, the University of Florida Gators wiay the largest buyout ever given to
another university in college football history. Théniversity of Florida will pay
Colorado State University a total of $5,000,000-0663,000,000.00 in cash over six

years and another $2,000,000.00 to play a footizaite in Gainesville sometime in the

7% Steve Berkowitz, Schools buying Coach’s Contracts instead of Buying Out, USA TODAY Sports (Nov. 19, 2014)
http://www.usatoday.com/story/sports/ncaaf/2014/11/19/college-football-coaches-compensation-buyouts-texas-
louisville-alabama/19271987/
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near future’> McElwain will also pay $2,000,000.00 personalljhigh would then equal

a total buyout of Seven Million Dollars ($7,000,000)."° The buyout to Colorado State

now eclipses the buyout that the University of Tepaid Louisville in 2013 for Charlie

Strong in the amount of $4,375,000.0McElwain’s payment of $2,000,000.00 is also

the largest amount that a coach has ever paidytdiooself out of a contract, exceeding

what Rich Rodriguez paid, i.e. $1,500,000.00, testNérginia to get out of his contract

to jump to Michigan’® The total seven million dollar buyout is seven anihlf times the

average buyout paid by a university to another ensity over the past three years of the

twenty-one buyouts that were public over that tipexiod; the average buyout was

$935,786.00?
VIIl. POTENTIAL TAX ISSUES FOR THE TRANSITIONING CACH

And finally, whenever money changes hands, tax lawnd the IRS are sure to be
involved. Even when the new university pays thérerbuyout amount owed to the former
school, the coach is not necessarily completelyhedfhook. As with every other thing of value
that a coach receives, the IRS must be considered.

Typically, all payments that a university makesataoach, or on behalf of a coach, are
considered taxable income to the coach. LoanVergiss is also generally considered taxable
income. And of course, if a coach is terminatethaut cause and receives a buyout payment

under his employment contract, the buyout paymemh funiversity to coach is income subject

7> Kelly Lyell, CSU loses coach to Florida for record S7M buyout, THE COLORADOAN (Dec. 4, 2014),
http://www.coloradoan.com/story/sports/csu/football/2014/12/04/report-florida-will-announce-mcelwain-new-
coach-today/19885141/.

7 1d.

7 1d.

1d.

7 Darren Rovell, Gators pay record S5M for coach,ESPN.COM (Dec. 4, 2014), http://espn.go.com/college-
football/story/_/id/11979092/florida-gators-pay-record-5-million-buyout-colorado-state-jim-mcelwain.
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to taxes, just as it would be if the coach wa$ ebhching. However, when the new school pays
the buyout to the former university, or reimburescoach for that payment, the tax result is not
so clear.

Whether a buyout paid by one school to anotheradsdaaxable income for the coach,
and if so, whether it results in a net tax lialjlis not a settled question. But it certainly Icou
be an expensive question. For a one million ddilayout payment, at the current Alternative
Minimum Tax rate of 28%, the tax liability for theach could be $280,000.00. At the regular
39.6% rate, the tax liability for the coach coul$896,000.00.

Tax Law Professors Douglas Kahn and Jeffrey Kahe {Professors”) have studied the
issue, and conclude that buyout payments by theht®aew school to the coach’s former
university should not result in any tax liabilitgrfthe coac® They present two separate legal
theories to support their positiéh.

First, the Professors argue that a buyout paymiemild be considered a nonitemized
deduction, meaning that the full amount is dedietits a business experfse.

Second, the Professors argue in the alternativietiganew school’'s buyout payment
should be considered a noncompensatory paymemngifobursement) for a business purpose of
the new school, and therefore should not be coreidacome to the coach at &il.

The Professors analyze in their article tax corgegating to the issue including:

1. Tax treatment when the recipient university pagsbuyout;

% Kahn, Douglas A. “Tax Consequences When a New Employer Bears the Cost of the Employee’s Terminating a
Prior Employment Relationship.” J.H. Kahn, co-author. Fla, Tax Rev. 8, no 5 (2007): 539-54 (hereinafter “Kahn &
Kahn”). The Professors Kahn are clear that the result is the same whether the new school pays the old school
directly, or reimburses the coach for the coach’s liability to the old school. /d. at 542. For a (slightly) less
technically dense treatment of this topic by the Professors Kahn, see their article “Will the Tax Man Cometh to
Coach Rodriguez?” Tax Notes, Vol. 120(5) pp. 474-78 (2008).

8 Kahn & Kahn, at 545.

®2 1d. at 545-49.

# Id. at 545-53.
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2. Tax treatment when the recipient university trinses the coach for the buyout;

3. Whether an employer’s payment of an employeetsgnal obligation constitutes
gross income;

4. Whether a non-reimbursable buyout payment byethployee is deductible as a
business expense under IRC § 167,

5. The Washout Effect;

6. Miscellaneous itemized deductions and the 2% ad well as the Alternative
Minimum Tax (AMT); and

7. Non-itemized deductiorfs.

These issues are beyond the scope of this artidetlze Professors’ article should be
consulted for a better understanding of the inddmtionship of the tax laws to these issues.

Despite their conclusions, however, the Profesaoescareful to point out that the IRS
has not taken a position on the tax implicationbwjfout payments for the coach, under either of
their theorie$?

“Institutions are skating on thin ice, with no pedent upon which to rely and unproven
rationale, to take any position other than any payinof the coach's buyout obligation made by
the new institution ... would be anything but taeaildcome to the coach,” Indiana State general
counsel Melony A. Sacopulos, who has an extensagkdround in business and tax law, said
via e-mail®® Jeffrey Kahn acknowledged "it could be that (aldinding would be) this is really

disguised compensation.” The IRS "would want taitfidnis, because they don't want to get into

* Id. at 542-48.

® Id. at 554.

% Steve Berkowitz, Tax-free buyouts? Coaches take a chance with the IRS, USAToday Sports (Nov. 6, 2013),
http://www.usatoday.com/story/sports/ncaaf/2013/11/06/college-football-coach-pay-buyouts-taxes-
irs/3449639/.
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an issue about (case-by-case determinations) wketisguised compensation and when it isn't,"
he said.?”

Whatever the preferred tax treatment, these paleatt issues should be addressed at the
time a coach’s new contract is negotiated, draffted signed. Coaches’ contracts should be
structured to address tax issues regarding a buyayinent, and a review of the excerpted
contracts included in this article shows that sco®racts already attempt to do this.

For example, Texas Tech’'s contract with Tommy Tuitler structures the buyout
payment as part of as “accountable plan"—a typengployee expense reimbursement plan that
comports with the second theory offered by the éasdr$® Maryland’s contract with Randy
Edsall also considers the buyout payment to béwebresable employee business expétise.

Auburn’s contract with Gus Malzahn pays the buybut, considers the payment to be a
loan that is forgiven over the course of five yegm®vided that Malzahn remains at Aubd?n.
Because of this loan forgiveness over time, Malzafihalmost certainly have tax liability for
Auburn’s payment of his buyodt. Arkansas’ contract with Bret Bielema considesshtiyout
payment to be taxable wages to Bielema, and catlsAfkansas to withhold taxes from its
buyout payment?

The tax treatment of a buyout payment within thet@xt can establish tax liability, or
set the stage for a more favorable tax positidoettaken on the coach’s tax return. The Auburn

and Arkansas contracts all but ensure that a byyaytent is taxable income, while the Texas

87
Id.
# Tubervile Cincinnati Contract, excerpted supra, at pp. 24, subsequently revised by university to treat payment as
personal income to Tuberville.
8 Edsall-Maryland Contract, excerpted supra, at p. 25.
*® Malzahn—Auburn Contract, excerpted supra, at pp. 26.
! See, e.g., Kahn & Kahn, supra note 80, at 552, noting the difference in IRS tax rulings when the employee is
required to perform under the new contract for a set time before reimbursement would occur.
92 .
Bielema—Arkansas Contract, excerpted supra, at pp. 32.
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Tech and Maryland contracts set the stage for eaabh to submit a tax return that claims no
taxes owed on the buyout payment, as advocateleblyrofessors.

The theories offered by the Professors are weeead and even compelling, but they
do not have the force of law. What ultimately reedtto the individual coach is what the IRS
thinks, and, if necessary, what judges decidehaigh the Professors may turn out to be right,
the IRS has not yet weighed in, and no coach wante a test case for the courts to decide that
guestion. Time spent by the coach in the courtreonm the tax lawyer’s office is time spent
away from the team and program. Even if the coatts in court, the coach still loses the
money, the time, and the sanity that are the afsidawsuit against the IRS.

The most interesting treatment of the tax issueusd in the documents accompanying
Strong’s move to the University of Texas (“Texast),which Strong’s Louisville contract is
assigned to Texas, with Texas paying an “assignieefitas consideration for the assignmént.
By Texas’ assumption of the Louisville contrace thuyout clause is never triggered (or at least
never invoked), and the payment by Texas to Lollésia clearly a Texas business expense that
does not flow through Strong. Accordingly, theh®w@d be no tax liability for Strong because
technically no buyout payment was ever made—at lsatsone that Strong was obligated to pay
under his Louisville contract. By removing the Eggbility of the buyout clause altogether,
Texas and Strong appear to have arranged the ssbpgsition for claiming no tax liability for
Strong.

So long as college coaches operate essentiallgamfents, with only buyout clauses as
restrictions on their movement, the tax obligatiassociated with buyout payments will almost
certainly continue to be a concern, especially fitben perspective of the coach. Accordingly,

for the coach, it is extremely important to consitéx issues when the initial contract with the

3 Strong—Texas—Louisville Assignment and Assumption Agreement, excerpted supra, at p. 27.
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new school is negotiated and drafted. These igsgksle how a buyout payment is treated by
the university, the timing of reimbursement, poi@ntability for payment of taxes, possible tax
penalties, and legal costs to defend tax treatrhaséd on contractual assumptions as to tax
liability. Once the new contract is signed, th@apunity to structure a deal to avoid tax lialilit
may have already been lost.
IX. CONCLUSION

It is common knowledge that coaches are hirecetdiged, and as such, the back end of a
coach’s contract is as important as the overall pgmsation figure. College coaches, in
particular, must navigate a coaching carousel irchvit is commonplace for a contract to end
before its term expires. The result is a uniquarenment that is essentially free agency, with
the only restrictions being buyout and/or liquidhttamages clauses that make a coach pay to
leave instead of requiring him to stay. Therefatels imperative that the buyout and/or
liquidated damages clauses are examined, negqtiated well drafted. Issues such as
reasonableness, third-party payment, and tax illiiust be considered before the contract is
signed. Careful drafting is necessary to ensurealhparties are protected and prepared because
early termination — whether by the university ortbg coach — has become increasingly certain.
For the foreseeable future, the coaching carousketentinue to spin, and it shows no signs of

slowing.
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