Disability and Death Clauses in College Coachesittaats
By Martin J. Greenberg
l. INTRODUCTION

There is little in the literature about two clauskat have an enormous impact on the
economics of college coaches’ contracts. Theylaaleath and disability clauses. If either were
to occur, subject to the dictates of the contréaatpuld mean a termination of the contractual
obligations of the university and an end to thectes’ income stream. If the coach dies, the
contract and the obligations of the university ¢weder normally terminate. Disability on the
other hand is more complicated. What is the dedinibf disability, who determines disability,
and how long is one able to be disabled beforedmract terminates? These issues are not only
perplexing, but need to be expressly addressdtkindaches’ contracts.

The case of Terry Hoeppner (“Hoeppner”) is illusta of the issues. Hoeppner was
hired on December 17, 2004 as the head footbakhc@d Indiana University, after having
coached at Miami University in Ohio for six seasoc@mmpiling a 48-25 record and taking the
team to two consecutive bowl games in 2003 and 20@geppner was hired in 2004 to rebuild
Indiana’s floundering football programHe immediately nicknamed the Hoosiers’ home field
“The Rock” and then had a limestone boulder adaedlémorial Stadium to reinforce the
messagé.In two years at Indiana, he was 9-214.

On December 27, 2005, Hoeppner underwent surgergniove a tumor from his right

temple® On September 12, 2006, he announced he would gméesecond surgery the next day

! Terry Hoeppner: Timeline, 13WTHR Indianapolis, http://www.wthr.com/story/6679762/terry-hoeppner-timeline
(last visited Jan. 30, 2015).
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because doctors feared the tumor had returned.dfdBadl State coach, Bill Lynch (“Lynch”),
replaced Hoeppner on an interim b&s®n September 24, 2006, Hoeppner resumed hisra! t
duties as coachOn October 14, 2006, he gave the Hoosiers thegdsit win while he was
coach, upsetting No. 15 ranked lowa, 3122But on March 18, 2007, Hoeppner issued a
statement saying he was again leaving the tehymch again filled in as interim coa¢hOn
June 15, 2007, after Hoeppner's death, Indiana ddtyech head coach for the 2007 seakon.

Hoeppner was beloved by Indiana aficionados, andhdte even during the worst of
times, a wonderfully optimistic attitud®.This attitude was reflected in Hoeppner's favorite
poem “Don't Quit:™*

When things go wrong as they sometimes will,
When the road you're trudging seems all uphill,
When the funds are low and the debts are high
And you want to smile, but you have to sigh,
When care is pressing you down a bit,

Rest, if you must, but don't you quit.

Life is queer with its twists and turns,

As every one of us sometimes learns,

And many a failure turns about

When he might have won had he stuck it out;
Don't give up though the pace seems slow --
You may succeed with another blow.

Success is failure turned inside out --

The silver tint of the clouds of doubt,

And you never can tell how close you are.

It may be near when it seems so far.

So stick to the fight when you're hardest hit --

It's when things seem worst that you must not quit.
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2 “Don’t Quit” - - Hep’s Poem, RT BLOG (June 20, 2007), http://rt-blog.blogspot.com/2007/06/dont-quit-heps-
poem.html?m=1.
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So, in Hoeppner’s case, he had undergone two brageries since 2005 and was on his
third medical leave from the team*“The disability provision in Hoeppner’s contraethich is
similar to language in other coaches’ contractiwal the contract, which ran through June
2012, to be terminated for physical or mental dig@s.”*® Since Hoeppner reported to the
Athletic Director, Rick Greenspan, the processdetermining whether or not the disability was
a terminal event was in the hands of the athldtiectbr!’ However, Greenspan never initiated
the procesd® The contract called for both the coach and thearsity to agree on a doctor to
perform the exam to determine disability, but ipaars that it never even went that fafhe
contract also indicated that if they could not agmn a doctor, then Dr. Vidya Kora, the
president of the Indiana State Medical Associatiomuld appoint oné’ The university
president would then have had to approve the détibdoes not appear that the procedures to
determine disability and ultimately termination eeecurred

Instead, in early May 2007, Hoeppner issued arsite through the university, saying
he continued to receive medical treatment and meaadaiinspired to return to coaching when my

health permits?® Unfortunately, Hoeppner died on June 7, 260@bviously, invoking the

“d.

> with Hoeppner’s Health in Question, Contract Status Uncertain, ESPN (June 7, 2007),
http://espn.go.com/espn/print?id=2896928&type=story.
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2 Hoeppner’s Contract Could be Voided by Indiana, USA ToDAY (June 8, 2007, 2:38 PM),
http://usatoday30.usatoday.com/sports/college/bigten/2007-06-07-indiana-hoeppner-contract_N.htm.
2 Terry Hutchens, Indiana Football Coach Terry Hoeppner Dies, USA TODAY (June 20, 2007, 1:36 AM),
http://usatoday30.usatoday.com/sports/college/football/bigten/2007-06-19-iu-hoeppner-obit_N.htm.
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disability provision is a tough and difficult calhd the impact of these clauses upon the coach
and the university needs to be analyzed and furéhéewed. Before such a review, however,
another good example of a university faced witlisaldlity issue is that of Jerry Kill.

Jerry Kill (“Kill") was hired as head football colacfor the University of Minnesota
(“Minnesota”) on December 6, 2010, taking over frdim Brewster who was fired during the
middle of the seasdfi. Kill's first season as head coach was not pagity noteworthy as he
posted a 3-9 record; however, Kill was the centeattention not because of football, but
because of his health issifés.

In the past, Kill has had episodes of epileptiziges including:

1. 1992, Pittsburg Staté
2. October 2000, Emporia Stéfe
3. November 2001, Southern lllinéis
4. October 2005, Southern Illindfs
5. October 2005, Southern lllindfs
6. October 2006, Southern lllindfs
7. September 2010, Northern lllindts
Minnesota knew Kill had a history of seizures whépy hired him in December of

2010 Kill suffered a seizure two games into Kill's firseason at Minnesota, when on

iz WIKIPEDIA, http://en.wikipedia.org/wiki/Jerry Kill (last visited Jan. 30, 2015).
Id.
%’ Jerry Kill: Winning Help Everything?, LATE NIGHT HOOPS (Sept. 18, 2013), http://latenighthoops.com/jerry-kill-
winning-helps-everything/#.U1e9GfldW31.
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September 10, 2011, he was rushed to the hosfig¢allee suffered a seizure and collapsed on
the sidelines during the final seconds of Minnesdtass to New Mexico Staf8. On September
25, 2011, he was admitted to the Mayo Clinic adtgffering another seizure and a 37-24 loss at
home to North Dakota Stafe. Seizures forced Kill to miss an entire game f@ first time in

his career on October 5, 2011, when Minnesota diageMichigan®’ On November 19, 2011,
Kill suffered a seizure on the flight home afte2%-13 loss to Northwesterf.

On October 14, 2012, he suffered a postgame seixitee a 21-13 home loss to
Northwestern and was released the following Haiill missed the entire " half of the
Michigan State game on November 24, 2012, due ffering another seizure at halftifi®.
During the home win on September 14, 2013, agaWfesttern lllinois University, he suffered a
seizure just before halftime and missed the estmond half of the ganfé.

Even though Kill missed parts of four games in ¢hyears with the Gophers because of
seizures, and took a two-week leave to addresspiigpsy issue, Minnesota saw fit to extend
Kill's contract to the 2018 season and increased day for the 2014-2015 season to $2.1

million.*? Kill was the lowest paid coach in the Big 10 dgrithe 2013 campaign, at $1.2

** John Feinstein, Jerry Kill’s Status as Minnesota Football Coach is Complicated by History of Seizures, The
Washington Post (Oct. 3, 2013), http://www.washingtonpost.com/sports/colleges/jerry-kills-status-as-minnesota-
football-coach-is-complicated-by-history-of-seizures/2013/10/06/0a2f96c8-2d32-11e3-8ade-
alf23cdal35e_story.html.
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*" Dennis Dodd, Minnesota Coach Jerry Kill has Seizure, Misses Michigan Game, CBS SPORTS (October 5, 2013, 01:11
PM), http://mweb.cbssports.com/ncaaf/writer/dennis-dodd/24020294/minnesota-coach-jerry-kill-has-seizure-
not-coaching-at-michigan.

%8 Jerry Kill: Winning Helps Everything?, LATE NIGHT HOOPS (Sept. 18, 2013), http://latenighthoops.com/jerry-kill-
winning-helps-everything/#.U1e9GfldW31.

*1d.

“1d.

** Gopher’s Coach Kill Suffers Seizure, CBS MINNESOTA (Nov. 19, 2011, 11:23 PM),
http://minnesota.cbslocal.com/2011/11/19/coach-kill-suffers-seizure/.

*2 Marcus R. Fuller, Gophers’ Jerry Kill gets Contract Extension and Big Raise, TWINCITIES.COM (Feb. 22, 2014, 12:01
AM), http://www.twincities.com/sports/ci_25207957/gophers-jerry-kill-gets-contract-extension-and-big; GoA
Upher, Minnesota Football: Coach Kill Rewarded with Raise and One Year Contract Extension, THE DAILY GOPHER
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million.*® His extension will pay him an average of $2.3 imillover the next five years putting
him amongst the middle of Big 10 coaches’ salackpges"*

The extension also addresses what happens if &iflt coach for an extended period of
time for health reasorfS.The new contract states in Paragraph 3.8, Autarfaimination:

Notwithstanding any other provision of this Agreemethis agreement shall
terminate automatically if (a) Coach dies, or (@Foach is unable to perform one
or more essential functions of the job of head hoaic Team, with or without
reasonable accommodation, due to Coach’s medicalitton for 90 continuous
calendar days. If Coach is unable to perform anmare essential functions of
the job of head coach of Team, with or without ceadble accommodation, for 45
continuous calendar days during the football seasbich shall be defined as the
beginning of the first day of summer football preetthrough the last football
game of the year due to Coach’s medical condif@yment under this contract
shall be suspended, and Coach may seek disabditgfits under all applicable
University disability benefits programs or planerihin effect. If Coach is unable
to perform one or more essential functions of tieqgf head coach of Team, with
or without reasonable accommodation, for 70 comtirsucalendar days during the
football offseason, which shall be defined as affter last football game of the
year and through the beginning of first day of swenrootball practice due to
Coach’s medical condition, payment under this @mttshall be suspended, and
Coach may seek disability benefits under all ajplie University disability
benefits programs or plans then in effect. Thrauglhe term of this Agreement,
the University may require Coach to undergo fitfessduty examinations, upon
reasonable notice, by a duly qualified physicideced by the University, to the
full extent permitted by applicable law.

If this Agreement terminates under subsection {lihis Section 3.8, Coach shall
remain a University employee on leave of absendi his employment with the
University ends and may seek disability benefitdarnall applicable University
disability benefit programs or plans then in effett the alternative, Coach may
elect to waive the right, if any, to seek disabildenefits under all applicable
University disability benefit programs or plansithie effect. In the alternative,
Coach may elect to waive the right, if any, to sdedability benefits under all
applicable University disability benefits programsplans then in effect, and to
receive a lump sum payment in the amount of Sixdfee Thousand and no/100
Dollars ($600,000) from the University. The paymeshall be subject to

(Feb. 22, 2014, 10:18 PM), http://www.thedailygopher.com/2014/2/22/5438236/coach-jerry-kill-raise-contract-
extension-minnesota-football-gopher-football-gophers-football.

* Fuller, supra note 42.

o Upher, supra note 42.

** second Employment Agreement between Jerry Kill and Regents of Univ. of Minn., Ill. Termination 3.8 (Feb. 17,
2014) (on file with author) [hereinafter Second Kill Contract].
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withholding for applicable federal and state incotaees, federal social security
taxes, and all other applicable taxes and dedwti@uch payment shall be made
within sixty (60) days following the date of Coasriotice of termination.

Notwithstanding any other provision of this Agreemehis Agreement also shall

terminate automatically if Coach is employed oml&tfme or part-time basis for

an individual or entity other than the Universitpcluding during any notice

period under Section 3.2 of this Agreement. IfAggeement terminates pursuant

to this Section 3.8, Coach or his estate shall belentitled to the compensation

earned under this Agreement as of the date ofetreit?®

The extension agreement also addresses Post-CgaEmmployment (Paragraph 3.9,
Post-Coaching Employmerit).It indicates that the University and Coach “maytually agree
to transition Coach from the position of head faditboach to an agreed upon position with the
University;” and that “position will be compensatatian annual salary of $200,000, and will
have a title and duties assigned by the PresidehbDérector Athleticsgic).”*®

In Kill's original employment agreement, which wasecuted on October 24, 2011, the
provision for permanent disability included at Rpmegoh 3.8, Automatic Termination, was far
different from the one contained in his extensigreeament:

Notwithstanding any other provision of this agreeamé& the contrary, this

Agreement shall terminate automatically if Coaclsdor becomes permanently

disabled from performing his duties under this egrent. If this event occurs,

Coach or his estate shall be entitled to all compton earned under this
Agreement as of the date of the evEnt.

In September of 2013, Jim Souhan, a columnist f@ Minnesota Star-Tribune,

guestioned Kill's fitness for the field in light dhe seizures he had suffered as previously

*1d.

7 I1d. at 93.9.
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9 Employment Agreement between Jerry Kill and Regents of the Univ. of Minn., lll. Termination 93.8 (Oct. 24, 201)
(on file with author) [hereinafter First Kill Contract].



enumerated during football gan@sSouhan indicated that “Kill is not healthy enougtead.®
Souhan went on to state: “[tlhe face of your progrean’t belong to someone who may be
rushed to the hospital at any moment of any gampraxtice, or new conference. No one who
buys a ticket to TCF Bank Stadium should be rewdnd@h the sight of a middle-aged man
writhing on the ground. This is not how you compitesought-after players and entertainment
dollars.”®® A controversy ensued and Star-Tribune’s EditoGhief, Nancy Barnes weighed in
by saying:

Many of you have written over the weekend to ex@rgsur anger or

concern regarding Jim Souhan’s columns and blogsdoowing Coach

Kill's seizure during Saturday’s football game. ®ehalf of the Star

Tribune, | apologize. In no way did we intend tmgest that people with

epilepsy, or other disabilities, should be hiddema Nor did we intend

to be callous or insensitive to their struggfes.

At a “Gopher Road Trip” meet-and-greet, Kill indted he would be coaching on the

field for the 2014—-2015 football season and indeeavas on the sideliné§Not only was Kill

on the sidelines, he was named the Big Ten Coatieofear for 2014, the first Gophers’ coach

to win the award since Glen Mason in 1999Kill has been a prominent advocate of epilepsy-

*% Kevin Hoffman, Star Tribune Apologizes for Jim Souhan Column About Coach Kill’s Epileptic Seizures, MINNEAPOLIS
NEws THE Blotter (Sept. 17, 2013, 07:35 AM),
http://blogs.citypages.com/blotter/2013/09/star_tribune_apologizes_epileptics_coach_kill_seizure.php?print=tru
El. Id.
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> Jerry Hinnen, Games this Fall, CBS SPORTs (May 21, 2014, 12:10 PM), http://mweb.cbssports.com/ncaaf/eye-on-
college-football/24568950/jerry-kill-ill-be-on-the-sideline-for-minnesota-games-this-fall.

> Tyler Mason, Gophers’ Kill Named Big Ten Coach of the Year, FOx SPORTS NORTH (Dec. 2, 2014, 7:11 PM),
http://www.foxsports.com/north/story/gophers-kill-named-big-ten-coach-of-the-year-120214; Gophers Football:
Jerry Kill Named Big Ten Coach of the Year, TWINCITIES.cOM (Dec. 2, 2014, 12:01 AM),
http://www.twincities.com/sports/ci_27053829/gophers-football-jerry-kill-named-big-ten-coach.
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related causes, recently donating $100,000 to #h& tChasing Dreams’ initiative of the
Epilepsy Foundation of Minnesota®”
. COACHING AND STRESS

The job of being a college head coach is a mostsful job at best. The Wall Street
Journal has listed the job of NCAA Basketball Coashthe fifteenth most stressful job in
America®’ Another source lists an athletic coach as therseenth most stressful job of 20°3.

“Most Division | head coaches reached this leveldose they're Type-A workaholics,
but the ever-increasing demands on them have faoee: to push themselves so hard that their
health suffers. With 100-plus-hour workweeks, auiing cycle that covers the entire calendar
and more media scrutiny than ever, college footheddld coach has become the most stressful
job in sports. It also might be the most dangefgus.

“A coach is normally defined as ‘one who trains eimgively by instruction,

demonstration, and practice.” This definition teémly does not recognize the current job
environment and employment conditions of the modkzmy college coach’®
“The coach of today is required not only to beimstructor, but also to act as a fund-

raiser, recruiter, academic coordinator, publicufeg budget director, television, radio and

internet personality, and alumni glad hander. Acbomust also handle any other role that the

> Jerry Hinnen, Games this Fall, CBS SPORTs (May 21, 2014, 12:10 PM), http://mweb.cbssports.com/ncaaf/eye-on-
college-football/24568950/jerry-kill-ill-be-on-the-sideline-for-minnesota-games-this-fall.

>" Will Chris Holley, Stress Jobs, ARCHURE http://www.archure.net/psychology/stressjobs.html (last visited Jan 30,
2015).

*% Josef, 20 Most Stressful Jobs of 2013, People & Politics (Aug. 27, 2013), http://list25.com/25-most-stressful-jobs-
of-2013/?view=all.

> Andy Staples, College Football Head Coach: The Most Dangerous Job in Sports, SPORTS ILLUSTRATED (Jan. 20, 2010),
http://www.si.com/more-sports/2010/01/20/coaches-danger.

% Martin J. Greenberg, College Coaching Contracts Revisited: A Practical Perspective, 12 MARQ. SPORTS L. REv. 127,
130 (2001) [hereinafter Greenberg Contracts Revisited].



university’s athletic director or president mayedir him to do in the best interests of the
university’s athletic program®®

Imagine if every decision you made at work was tatized by millions of people and
your livelihood was essentially tied to the perfarme of a bunch of college students. It's a 24/7
job that once a week requires a major presentalibe. conference room is a stadium packed
with crazy fans and television cameras.

While it would be a stretch to say coaching is hdaas to one's health, the fact is the
lifestyle is not conducive to staying fit. Late htg in the film room, meals grabbed here and
there, hours away from family and precious littteveh time — all of it contributes to stress.

Mike Leach, former Texas Tech Coach and now coatheaUniversity of Washington
described the job as follows: "There is nothingltgaabout it." He said eating right and getting
regular exercise was almost impossible for himrauthe football seasdf.“It wasn't just the
practices, meetings and game planning that consunseday. Being the football coach at a
major university is a lot like being the CEO of age company, multimillion-dollar salary

®3 "There's the stress of dealing with the day-to-éag the ups and downs of 120

included.
different people, most of them ages 18-22," stasath® "There is also the politics that go into

a university and some of the bureaucraty."

*d.

62 Ralph D. Russo, 24/7: Major College Football Coaches Work to Balance Stressful Jobs with Healthy Living, Los
Angeles Times (Sept. 02, 2010, 5:43 AM), http://www.latimes.com/sports/sns-ap-fbc-hazards-of-coaching-
story.html.
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Add to that media obligations and the time it takesact as an ambassador for the
program with fans and alumni, and it's no surpkisach says he would generally sleep 4-6 hours
a night®®

"It's a business more than it used to be," saidzdwa State coach Dennis Erick$on.
"We just went out and coached, everybody was feendhe profession and you just went out,
had a good time and coached your rear ends off.d¥anit worry about the outside stuft®"

Ron Stoops Sr. died of a heart attack at age 54hefield after a high school game in
Youngstown, Ohi8® So University of Oklahoma Head Football Coach Estbops is fully
aware of the stress on football coacHesThat's just been part of how we live,” Stoopsdsdi
“Always been that way. The lifestyle’s differentotNeveryone understands it. Not all spouses
understand it. | don’t know that the general pubdializes, from late July through January, it's
seven days a week, and you get home 8 (p.m.),09 111, sometimes midnight, one, depending
on how you're scheming thing$®“It's a different lifestyle that isn’t for everylly. But the
guys that are in it, you love if*

“l think any job is stressful because | think eumgy wants to be successful at their

job,” University of Colorado football coach Mike Mimtyre said. “Our job is just the three hours

that it's out there, everything is under the micage, so it all boils up at one tim&.*That's

66

Id.
%7 Stress is Professional Hazard for Coaches, Fox SPORTs (Updated Sept. 24, 2013, 12:32 AM),
http://msn.foxsports.com/collegefootball/story/Stress-takes-toll-on-college-football-coaches-092210.
68
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8 Berry Tramel, Oklahoma Football: Bob Stoops Knows the Stresses of Coaching, NEwSOK (Nov. 4, 2013),
http://m.newsok.com/oklahoma-football-bob-stoops-knows-the-stresses-of-coaching/article/3900961.
70

Id.
1.
2 1d.
7 1d.
7% Stress of Coaching Big Time Sports Can Be Unhealthy, CBS 4 (Nov. 10, 2013, 4:15 PM),
http://denver.cbslocal.com/2013/11/10/stress-of-coaching-big-time-sports-can-be-unhealthy/.
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the difference — the intense scrutiny put on coachevery coach wants to win, but it's
compounded by pressure and criticism from outsideces.”>

“The lifestyle of a head football coach is gruelisgd inherently unhealthy. Stress, sleep
deprivation, depression, shame over subpar perfwasaand family neglect, loneliness and
outside obligations can grind a man to the niib.”

“It's not glamorous,” Bill Parcells saifl. “It's a very lonely job, and people don’t
understand that’®

“You can die coaching,” said Herman Edwards, thenkr coach of the Jets and the
Kansas City Chief§? “I'm not trying to be funny, but it can kill yol?®

“There’s an unwritten code: don’t get sick,” satbb Davie, the former Notre Dame
coach® “In my 28 years of coaching, | never missed a 't said that stress accompanied
him everywhere — the treadmill, trips with his wifé&Never a respite®

“Coaching is an unbelievably demanding occupatiospbrts psychologist Dr. Cal
Botterill said®® “Half the time, they’'re working 24/7. They hardjet any breaks®*

In some cases coaches have experienced, as aafethdir job, serious health problems

related to the stress and pressure. Some exafojies:

75
Id.
’® Tim Graham, Coaching: A Demanding and Stressful Job, THE BUFFALO NEws (Updated Nov. 10, 2013, 1:41 PM),
http://www.buffalonews.com/sports/bills-nfl/coaching-a-demanding-and-stressful-job-20131110.
77
Id.
7 1d.
7 George Vecsey, Football Coaches Find Stress and Satisfaction, THE NEw YORK TIMES (Sept. 24, 2010),
http://www.nytimes.com/2010/09/25/sports/football/24vecsey.htmI?_r=0&pagewanted=print.
80
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& Tim Graham, Coaching: A Demanding and Stressful Job, THE BUFFALO NEws (Updated Nov. 10, 2013, 1:41 PM),
http://www.buffalonews.com/sports/bills-nfl/coaching-a-demanding-and-stressful-job-20131110.
84
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a. Former Florida State coach Pat Kennedy had repedteds and mysterious illnesses
during the seasoft.

b. Duke Coach Mike Kryzewski was forced to sit outesntire basketball season due to
health problem&®

c. Former Maryland Coach Gary Williams missed the AtoGrnament with a stress-
related illnes$’

d. In February 1994, Northwestern basketball coaclkyRrRRyrdsong’s frustration over
his team’s 0-6 start in the Big Ten came to a hehdn he asked for an indefinite
leave of absence and turned over his coaching dutieAssistant Coach Paul
Swansorf?

e. Phil Ford, the Wooden Award winner in 1978, tooknadical leave of absence in
1999 while an assistant coach at the UniversityNofth Carolina following his
second DUI in two year$.

f. On December 6, 2009, after returning home followihg team’s loss in the 2009
SEC championship game, Urban Meyer was admitteé tGainesville hospital
suffering from chest pains and dehydrafi®®n December 25, 2009, he announced
he would resign as head coach due to health anidlyfaomcerns’* Meyers stated “|

have ignored my health for years, but recent degveémts have forced me to re-

& Greenberg Contracts Revisited, supra note 61, at 131.

8 Don Markus, Coach K Will Miss Season, BALTIMORE SUN (Jan. 23, 1995), http://articles.baltimoresun.com/1995-01-
23/sports/1995023058_1_coach-mike-krzyzewski-duke-blue-devils.

& Greenberg Contracts Revisited, supra note 61, at 131.

% 1d.
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% Brett McMurphy, Meyer: ‘| thought | was dying’ in 09, ESPN (Sept. 20, 2014, 9:17 PM),
http://espn.go.com/college-football/story/ /id/11558783/ohio-state-buckeyes-coach-urban-meyer-says-was-
mentally-broke-florida-gators-
20097?src=mobile&rand=ref~%7B%22ref%22%3A%22https%3A%2F%2Fwww.google.com%2F%22%7D.

ot Meyer to Coach Final Game at Sugar Bowl, ESPN (Updated Dec. 27, 2009, 12:39 PM),
http://sports.espn.go.com/ncf/news/story?id=4772952.
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evaluate my priorities of faith and family”’Meyer admitted that he had suffered
frequent chest pains and occasional severe heafcheyer again changed his
mind on December 27, 2009, and announced he waidel an indefinite leave of
absence instead of resignitfgElorida’s Athletic Director Jeremy Foley announced
Meyer's resignation on December 8, 2010Meyer, however, did resume his
coaching career on November 28, 2011 when he axtéipeé head coaching position
at Ohio State Universit}f
Urban Meyer signed two agreements when he was biye@hio State University: one
with the university that demands performance aradtresr with his family, which demands much
more?’ As a condition of accepting the Ohio State Uniitgrisead football coaching job, and in
order to obtain his family’s blessing, Meyer enteneto a contract with his daughters which is
basically to govern a new lifestyle based uponpnévious experience with health issd&ghat
contract signed with his kids, written on pink rmiek paper, states as follows:
1. My family will always come first.
2. 1 will take care of myself and maintain good ltiea
3. I will go on a trip once a year with Nicki -- MIMUM.
4. 1 will not go more than nine hours a day at dffice.

5. 1 will sleep with my cellphone on silent.

2 1d.
> 1d.
% Tony Barnhart, Will Meyer be Florida’s Head Coach for the 2010 Season, MR. COLLEGE FOOTBALL (Dec. 27, 2009,
2:30 PM), http://blogs.ajc.com/barnhart-college-football/2009/12/27/meyer-changes-mind-will-take-indefinite-
leave-of-absence/.
% Meyer to Coach Final Game at Sugar Bowl, supra note 92.
% Sources: Urban Meyer Joins Ohio State, ESPN (Nov. 28, 2011, 2:23 PM), http://espn.go.com/college-
football/story/_/id/7289592/urban-meyer-joins-ohio-state-buckeyes-coach-1-year-hiatus-sources-say.
7 Wright Thompson, Urban Meyer Will be Home for Dinner, ESPN (Updated Aug. 22, 2012, 11:06 AM),
9f)18ttp://espn.go.com/espn/print?id=8239451&type=story.

Id.
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6. | will continue to communicate daily with mysid

7. 1 will trust God's plan and not be overanxious.

8. 1 will keep the lake house.

9. 1 will find a way to watch Nicki and Gigi plapNeyball.

10. I will eat three meals a d&y.

g. On August 24, 2012, Rick Majerus announced he wbealdaking a medical leave
from his job as head coach and would not be cogadhia 2012-2013 season for the
Saint Louis Billikens:® On November 19, 2012, it was announced that Msjeru
would not return to the position of head codth.Majerus died of heart failure in a
Los Angeles hospital on December 1, 26¥2 Majerus’s health had always been a
job-related issu&” During his time with the University of Utah theveere three
seasons where he did not finish the season duedical reasons, including his final
seasort>* He had missed six games at Saint Louis Univetsityr the years Prior
to coming to Saint Louis University, Majerus hadls@ven heart bypass®8.

h. On October 17, 2011, it was announced that TexadlA&men’s head basketball

coach, Billy Kennedy, was dealing with the earlggets of Parkinson’s disease and

*1d.
10 7om Timmermann, Majerus Takes Medical Leave at SLU, Won’t Coach in 2012-13, ST. Louis POsT-DISPATCH (Aug.
24,2012), http://www.stltoday.com/sports/college/slu/majerus-takes-medical-leave-at-slu-won-t-coach-
in/article_70e09f5c-ee36-11e1-a8f7-0019bb30f31a.html.
101 pick Weiss, College Basketball’s Rick Majerus, Who Coached at Marquette, Ball State, Utah and Saint Louis, Dies
of Heart Failure at 64, N.Y. DALY NEws (Dec. 1, 2012), http://www.nydailynews.com/sports/college/college-
i:)oazsketbalI—coach—majerus—dies—heart—failure—article—1.1211737.

Id.
1% Tom Timmermann, Majerus Takes Medical Leave at SLU, Won’t Coach in 2012-13, ST. Loulis PosT-DISPATCH (Aug.
24, 2012), http://www.stltoday.com/sports/college/slu/majerus-takes-medical-leave-at-slu-won-t-coach-
in/article_70e09f5c-ee36-11e1-a8f7-0019bb30f31a.html.
104 Id
105 Id
106 Id
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would be taking a medical leave of absence fortrimeat’

Kennedy did, however,
return on November 14, 2011, to coach the gamasig@butherd®®

College of Charleston men’s basketball head co&dhby Cremins, returned to
coaching after a long stint at Georgia Tech in 280€remins took a medical leave
of absence on January 27, 2012, which lasted ferdiration of the 2011/2012
seasort’® Cremins retired from coaching on March 19, 20itng physical
exhaustior!™

Wake Forest men’s basketball head coach from 200%,2Skip Prosser, collapsed in

his office on July 26, 2007, after having jogged aampus-*? Medical personnel

performed CPR and used a defibrillatbt Prosser was rushed to the hospital, but

died from an apparent “sudden massive heart atitchtje 58

In November, 2013, The Denver Post published adaentitled “A look back: Coaches

and Heart Health Scares, Heart Problems, Hearckstavhich listed numerous health issues

that coaches have had on the jbbThe list included:

197 Texas A&M Hoops Coach Kennedy Taking a Medical Leave of Absence, FOX NEws (Oct. 27, 2011),

http://www.foxnews.com/sports/2011/10/27/texas-am-hoops-coach-kennedy-taking-medical-leave-absence/.

198 A&M Men’s Coach Billy Kennedy Returns to Sideline as Aggies Roll, THE DALLAS MORNING NEws (Updated Nov. 14,
2011, 3:55 AM), http://www.dallasnews.com/sports/college-sports/texas-aggies/20111113-am-men-s-coach-billy-
kennedy-returns-to-sideline-as-aggies-roll.ece.

1% Gene Sapakoff, Sapakoff: Bobby Cremins was a Great Idea for the College of Charleston, Back in 2006, THE POST
AND COURIER (Aug. 21, 2014, 5:49 PM), http://www.postandcourier.com/article/20140821/PC20/140829835.

10 coach Bobby Cremins to Take a Medical Leave of Absence, COLLEGE OF CHARLESTON NEWS (Jan. 27, 2012, 7:16 PM),
http://news.cofc.edu/2012/01/27/coach-bobby-cremins-to-take-medical-leave-of-absence/.

1 coach Bobby Cremins Retires, ESPN (Updated Mar. 19, 2012, 7:49 PM), http://espn.go.com/mens-college-
basketball/story/ /id/7710476/college-charleston-coach-bobby-cremins-retires.

12 Joedy McCreary, Wake Forest Coach Skip Prosser Dies, WASH. PosT (July 27, 2007, 3:23 AM),
http://www.washingtonpost.com/wp-dyn/content/article/2007/07/27/AR2007072700352.html.

113 Id

114 Id

3 J0an Niesen, A Look Back: Coaches and Heart Health Scares, Heart Problems, Heart Attacks, DENVER POsT (Nov. 3,
2013, 11:23 AM), http://blogs.denverpost.com/broncos/2013/11/03/a-look-back-coaches-and-heart-health-
scares-heart-problems-heart-attacks/22932/print/.
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. University of Michigan Football Coach Bo Schembechivho in 1969 at the age of
40, suffered a heart attack the day before the @/oles played in the 1970 Rose
Bowl. He also had a quadruple bypass surgery #618nother heart attack in 1987,
and yet another quadruple bypass surgery afteseaisnd heart attack.

. University of Miami Football Coach Lou Saban haduldle bypass surgery in the
summer of 1977 at age 55, but recovered by the Miaeni’'s season started.

. University of Alabama Football Coach Bear Bryargdipbf a heart attack less than a
month after retiring.

. University of South Carolina Football Coach Joe Wsan, age 51, passed away from
a heart attack in February 1989, after logging1i§" win as a head coach in the
1988 season.

. University of Utah Basketball Coach Rick Majerusl lmaseven-vessel heart surgery,
which was just one saga in his years-long battkh Wweart problems. He eventually
died of heart failure in 2012.

University of Texas-El Paso Basketball Coach Domskites suffered a heart attack
during halftime of a game. He then had triple bgpssrgery.

. University of Miami (OH) Basketball Coach Charlieol€s collapsed in 1998,
suffering from a heart attack during a game agaivsstern Michigan.

. University of Cincinnati Basketball Coach Bob Huggisuffered a heart attack in
September of 2002 before the team’s season begdrhewas back in time for the

Bearcats’ first practice two weeks later.
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i. Georgia Tech Football Coach Chan Gailey experiesbedt pains in 2005 during the
offseason, which were later determined to be athetack. He then underwent an
angioplasty to clear a blocked artery.

j.  Michigan State University Football Coach Mark Damtochecked himself into the
hospital in 2010 with chest pains after his tearat INotre Dame in overtime. It was
determined he had suffered a heart attack. Dantbatb a stent put in a blocked

artery, and he returned to coaching in October 206t missing two gamées®

. COACHING CONTRACT EXAMPLES
Because death, illness, leaves of absences arllitysare common occurrences during
a coach’s career, disability and death provisiomsai coach’s contract are of the utmost
importance. What follows are some representativé ilastrative clauses from current and
terminated coaches’ contracts dealing with whapkap in the event of death or disability:
1. Paul Johnson, Georgia Tech, December 10, 2007
ARTICLE V: LONG-TERM ILLNESS OR INCAPACITY

If COACH cannot or does not substantially perfors diuties as the ASSOCIATION’'S
Head Football Coach because of illness or medicgbsychological incapacity of any type
whatsoever for a cumulative total of more than(§ixmonths in any year, the Athletic Director
may terminate this contract, with the approval led President of the ASSOCIATION or his
designee, upon thirty (30) days notice to COACH drel ASSOCIATION shall be relieved of
all liabilities and/or obligations under the Comtrafollowing such termination, except as
otherwise expressly provided in Article VI.

No final determination or action shall be taken whether COACH is considered
incapacitated for purposes of this Article untietfollowing procedure is utilized. After the
initial determination by the Athletic Director amtesident, COACH and the ASSOCIATION
shall each appoint a licensed physician and thagsigans shall mutually agree upon a third
licensed physician to review the medical evidefideeir findings are non-binding, but shall be
admissible and used in any subsequent proceeditige Iparties to this contract are unable to

116 Id.
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reach agreement regarding the application of thigla, then the arbitration provisions set forth
in Article VII shall apply.

ARTICLE VI: DEATH OR PERMANENT DISABILITY

If COACH dies or becomes permanently physicallyremtally disabled during the term of this
Contract to such an extent that he is unable tstanbally perform satisfactorily his duties as
the ASSOCIATION’S Head Football Coach, this Contrsleall terminate forthwith. No final
determination or action shall be taken on wheth®ACH is considered mentally or physically
disabled until the following procedure is utilizesfter the initial determination by the Athletic
Director and President, COACH and the ASSOCIATIQidIseach appoint a licensed physician
and the licensed physicians shall appoint a muytuadireed upon third licensed physician to
review the medical evidence. Their findings are-bording, but shall be admissible and used in
any subsequent proceeding. In the event of COACGH&h during the term of this Contract, the
Association shall pay to COACH'S estate any saldug him up to the end of the month in
which COACH dies, as well as the portion of any aidppayments to him or Paul Johnson
Consulting for radio, television, sideline shoesl @apparel, speaking or personal appearances
earned prior to death or disability as well asdbath benefit of any other life insurance benefits
to which his heirs or estate are entitled, butABSOCIATION shall otherwise be relieved of all
liabilities and obligations under this Contractld@ling such termination. If the parties are
unable to agree upon the application of this Agtithen the arbitration provisions set forth in
Article VIII shall apply*’

2. Daniel Dykes, University of California, December 72012

10. TERMINATION BY DEATH OR DISABILITY OF COACH

If Coach dies, this Contract shall thereupon teatanand all future obligations between the
parties under this Contract shall cease. In tlemethat Coach becomes disabled and there is no
reasonable accommodation that will enable him tdopm all of his essential job functions
under this Contract and his inability to performsheontinued or will continue beyond a
reasonable period of time, as determined by thevédsity consistent with applicable law, this
Contract shall thereupon terminate and all futubdigations between the parties under this
Contract shall cease. In the event of Coach’silitvabo continue to perform all of his essential
job functions under this Contract by reason of sastieer occurrence beyond the control of
either party to this Contract, this Contract shiéreupon terminate and all future obligations
between the parties under this Contract shall ce@sause of the exigencies of operating an
NCAA Division | program, Coach acknowledges thaeamination pursuant to this Section 10
shall not be deemed a termination without causeuRdragraph 12 belot?

1w Employment Agreement between Paul Johnson and Georgia Tech Athletic Ass’n, art. V-VI (Dec. 10, 2007) (on

file with author) [hereinafter Johnson Contract].
s Employment Contract between Daniel Dykes and The Regents of the Univ. of Cal., Termination by Death or
Disability of Coach, 910 (Dec. 7, 2012) (on file with author) [hereinafter Dykes Contract].
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3. Timothy D. Beckman, University of lllinois, Decembe9, 2011

45 DISABILITY, DEATH, OR INABILILTY. This Agreement will terminate
automatically upon the Head Coach’s death or disalwhich for purposes of this section shall
mean the Head Coach is unable to engage in anyastila$ gainful activity by reason of any
medically determinable physical or mental impairm@mich continues for at least six (6)
consecutive months and can be expected to resudeath or can be expected to last for a
continuous period of not less than 12 months)théf University or the Head Coach terminates
this Agreement due to disability or for any otheason beyond his control (e.g. severe family or
personal issues that make it impossible or imprabte for the Head Coach to continue his
employment), Head Coach shall have no liability isbaver to the University as a result of such
termination. All obligations of the University taake further payments and/or to provide other
consideration, under this Agreement or otherwigegpt to the extent already vested, shall cease

immediately in the event such death or disabilitgurs'*®

4. William J. Donovan, University of Florida, April 16, 2003

G. TERMINATION FOR DEATH OR DISABILITY OF COACH. This Agreement shall
terminate automatically upon the death of Coacii @Goach becomes totally disabled within the
meaning of the provisions of the group disabiligurance benefits provided to Coach under
paragraph 7. If such disability insurance is nadilable or not provided for any reason, this
Agreement shall terminate automatically whenevetha sole judgment of Association, the
physical or mental incapacity of Coach shall harevented him from performing his duties for
a period of not less than nine (9) montffs.

5. Kyle Flood, State University of New Jersey, Januargl, 2012

XVIl. (D.) TERMINATION UPON DEATH OR TOTAL AND PERMNENT
DISABILITY.

This contract will also terminate upon Mr. Floodieath or upon total and permanent disability
(as determined by the Director in compliance wdtv), with all earned but unpaid amounts
being paid in the case of death to his estatealBotd permanent disability shall mean physical
or mental incapacity of a nature that prevents Mood, in the sole judgment of the Director,
from performing the essential functions of his posi with or without reasonable
accommodation?*

6. Timothy Fitzpatrick Floyd, University of Texas at El Paso, April 1, 2010

VI (C.) TERMINATION FOR DISABILITY/DEATH:

1 Employment Agreement between Timothy D. Beckman and University of Ill., Disability, Death, or Inability, 4.5

(Dec. 9, 2011) (on file with author) [hereinafter Beckman Contract].

129 Amendment to Head Coaching Agreement between William J. Donovan and the Univ. of Florida, 13.
Termination 9G (Oct. 26, 2011) (on file with author) [hereinafter Donovan Contract].

121 Employment Contract between Kyle Flood and The State Univ. of N.J., XVII. Compliance Provisions qD (Jan. 31,
2012) (on file with author) [hereinafter Flood Contract].
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If Floyd dies or becomes permanently disabled &ekient that, in the judgment of the Athletic
Director, Floyd cannot satisfactorily perform theitids of head men’s basketball coach
(“Inability To Perform”), this Agreement shall temmate and all obligations of UTEP to
compensate Floyd pursuant to this Agreement stedbe as of the date of such death or
disability. UTEP shall be obligated to compendateyd or Floyd’s estate in accordance with
this Agreement for services performed prior to térenination date and, Floyd or Floyd’s estate
shall be entitled to those benefits, if any, that payable under any UTEP sponsored group
employee insurance or benefit plan in which Flaydriwas enrolled??

7. James L. Mora, Jr., University of California-Los Angeles, December 13, 2011

11.a. In the event Coach is unable to continueetbopm his obligations under this 2012 HC
Agreement by reason of illness or some other oeogs beyond the control of either party
hereto, and such inability to perform has continwedwill continue beyond 3 months, as
determined by the Director in his/her sole disometithis 2012 HC Agreement shall thereupon
terminate. Upon such termination, neither partglishave any further obligation to the other
except that University shall pay Coach any comp@msand bonuses earned but not yet paid,
and expenses incurred but not yet reimbursed, atheofcommencement of the inability to
perform as contemplated in this Section 11.a. Imstraing this Paragraph 11, the term “bonuses
earned but not yet paid” shall apply only to théofeing bonuses: Any “Coach of the Year”
bonus as set forth in Paragraph 7.c; the “regukas@n Wins” bonus and the “PAC-12
Performance” bonus set forth in Paragraphs 7.b7aodrespectively, provided, however, that
Coach actually coached each game counted as anwmmputing the bonus(es); and the “Post-
Season Appearances” bonus as set forth in Paragfahhprovided, however, that Coach
coached each game of the regular season on whicB@wl invitation was based, and further
provided that Coach shall not receive any bonugdas Team appearance in a Bowl game
unless Coach coached during that Bowl game. Beazfube exigencies of operating an NCAA
Division 1-A football program, Coach acknowledgesl agrees that a termination pursuant to
this Paragraph 11.a shall not be deemed a terrmmaiithout cause under Paragraph 12, below.
Additionally, Coach acknowledges and agrees thaaurse of the special and unique nature of
the services Coach is to render, as set forth fudyein Paragraph 11.c, below, a termination
pursuant to this Paragraph 11.a shall not givetasany claims or causes of action under any
law, rule, or regulation relating to disability,cinding, without limitation, the Americans With
Disabilities Act and the Fair Employment and Hogskct.*??

8. John Vincent Calipari, University of Kentucky, March 31, 2009

7(d) In the event Coach shall become disabled dutive term of this Agreement, the
University shall continue to provide all salary amehefits to Coach provided for pursuant to
Paragraphs 5(b) and (c) and 6(a), (c), (d), andofdhis Agreement as if Coach were fully
performing such duties for a six month period bemig on the date of the disability, and upon
such expiration date this Agreement shall terminatevided, however, if by reason of Coach’s

122 Head Coach Agreement between Timothy Fitzpatrick Floyd and The Univ. of Tex. at El Paso, VI. Termination §C.

(April 1, 2010) (on file with author) [hereinafter Floyd Contract].
122 Head Coach Agreement between James L. Mora, Jr. and The Regents of the Univ. of Cal., 9111.a. (Dec. 13, 2011)
(on file with author) [hereinafter Mora Contract].
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disability, Coach shall receive disability insurargayments from any disability insurance policy
paid for by the University, the University’s obligans to Coach to pay salary pursuant to
Paragraph 5(b) and (c) shall be reduced by the ahafuisability payments received by Coach;
and provided further that any such terminatiorhed Agreement shall not effect Coach'’s right to
continue to receive all disability insurance paytseprovided pursuant to the disability
insurance policy referenced in Paragraph 6(c). défenition set forth in the University’s group
disability insurance policy (under which Coach sbal covered) for “disability” shall govern the
determination of disability for purposes of thisbparagraph. In addition, all deferred
compensation money set forth in the Deferred Corsgigan Agreement shall accelerate and
immediately vest and become payable to Cdath.

9. Gus Malzahn, Auburn University, December 4, 2012

22. PHYSICAL OR MENTAL DISABILITY/INABILITY TO PERFORM: In the event of
Coach’s physical or mental disability or inability perform his duties under this agreement for a
period of time which would cause a substantial esltvémpact on University’s intercollegiate
athletic programs, in lieu of any other Universitisability benefit otherwise available to
University employees, University will pay to Coaahsum equal to sixty percent (60%) of his
annual base salary for the remainder of this cophteuch payment to be made on a date that is
ninety (90) days after a determination has beenentlagt Coach’s physical or mental disability
will not allow him to perform his duties under thigreement, and upon such payment, his
employment will be terminated without further olalitpn of either party, but Coach will
continue to have the right to receive any post-eytmpent benefits to which he is entitled by law
or University policy because of his prior employmdéry University. This paragraph is not
intended to confer any death benefit, nor shalbdt applied in any manner which violates
applicable law concerning handicaps or disabiliBetermination of such disability or inability
shall be made by University in accordance with @pple law and University policies and
procedures after due notice to Coach and afteonadde opportunity for hearing by or on behalf
of Coach'®

10.Brady Hoke, University of Michigan, March 28, 2011(Terminated)

4.05 DISABILITY, DEATH, OR INABILITY. This Agreement will terminate automatically
upon the Head Coach’s death or disability (which garposes of this section shall mean the
Head Coach is unable to engage in any substaraiafuy activity by reason of any medically
determinable physical or mental impairment whicimtcwes for at least six (6) consecutive
months and can be expected to result in deathrobeaexpected to last for a continuous period
of not less than 12 months). If the Universityttee Head Coach terminates this Agreement due
to disability or for any other reason beyond histoal (e.g. severe family or personal issues that
make it impossible for the Head Coach to continiseeimployment), Head Coach shall have no
liability whatsoever to the University as a resoftsuch termination. All obligations of the
University to make further payments and/or to pdevother consideration, under this Agreement

124 Employment Agreement between John Vincent Calipari and University of Ky., 7. Termination by University 97(d)

(Mar. 31, 2009) (on file with author) [hereinafter Calipari Contract].
123 Employment Agreement between Gus Malzahn and Auburn Univ., Physical or Mental Disability/Inability to
Perform, 9122 (Dec. 4, 2012) (on file with author) [hereinafter Malzahn Contract].
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or otherwise, except to the extent already vesteal| cease immediately in the event such death
or disability occurs. To the extent applicableg fioach (or his beneficiaries) shall also be
eligible to receive disability and/or life insuranbenefits, but only to the extent that such
benefits are available to him or his beneficiaresthe case may be, under the rules established
by the University and the University’s insuranceriea.*?°

11.Kyle Whittingham, University of Utah, May 31, 2011

7.(F.) The death or disability of Coach WhittingharDisability is defined as the inability to
perform the essential duties or functions of thetBall Coach for a period of greater than six (6)
consecutive months. The determination of disgbditall be made by the University in its sole
discretion. If Coach Whittingham becomes disabledishall continue to receive his salary and
benefits for the six month period from the dateliskbility and, thereafter, shall only be entitled
to receive any disability benefits to which hemgitled under any disability program in which he
is enrolled?’

12.Kevin Sumlin, Texas A&M University, January 1, 2014

5.1(a)(5) Termination by University for CausgThe University has the right to terminate
for cause if Sumlin encounters] substantial physocamental incapacity lasting in excess of
ninety (90) days in any one three hundred sixtyg {i865) day period which cannot reasonably be
accommodated by the UNIVERSITY and which interfenahh SUMLIN’s ability to perform
the essential functions of the duties and respditisib set forth herein?®

13.Bret Bielema, University of Arkansas, August 20, 208

17. Disability of Coach. The University provides a long-term disability unance policy for
basic coverage to all benefits-eligible employeegluding Coach, at no charge to the
employees. All benefits-eligible employees, inahgd Coach, have the option to purchase
additional long-term disability coverage at thewroexpense. In the event Coach becomes
disabled and unable to perform the essential fanstof his position, with or without reasonable
accommodations, during the Term of this Employnfgeement, the University shall continue
to provide Coach’s Annual Salary and all benetiguired by this Employment Agreement until
such time as an eligibility determination for Coaith receive basic coverage benefits (or
additional coverage purchased by Coach) is madeyiged, however, that the following
conditions are met: (a) the University continueptovide basic coverage under the long-term
disability policy to all benefits-eligible employge and (b) Coach and/or his personal
representatives shall cooperate and take all n@gesseps to receive the basic coverage (or
additional coverage purchased by Coach). Duringataging period (expressed as a period of
days or months) under such disability insurancecpolCoach covenants and agrees that the

126 Employment Agreement between Brady Hoke and University of Mich., Disability, Death, or Inability, 14.05

(Mar. 28, 2011) (on file with author) [hereinafter Hoke Contract].

127 Employment Agreement between Kyle Whittingham and University of Utah, 7. Termination by Univ. for Cause
9F. (May 31, 2011) (on file with author) [hereinafter Whittingham Contract].

128 Amended and Restated Coach’s Employment Agreement between Kevin Sumlin and Texas A&M Univ.,
Termination and Suspension 95.1(a)(5) (Jan 1, 2014) (on file with author) [hereinafter Sumlin Contract].
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University may reassign and/or place Coach on paichinistrative leave in a non-coaching

position at the same Annual Salary and benefite Whiversity’s obligation to pay Coach his

Annual Salary and provide benefits as requiredhiy Employment Agreement shall cease on
the last working day of the month immediately potog the month of Coach’s initial payment

under the long-term disability policy. If Coacldpplication for coverage is denied, Coach shall
exercise all of his appeal rights under the polidf.Coach is not deemed eligible under the
disability insurance policy, then the appropriateivérsity officials and Coach shall meet to

discuss the matter and Coach’s employment stataksiding, but not limited to, all issues under
the Americans with Disabilities Act and any othppkcable law.

Additionally, for the avoidance of any doubt, ib&h terminates this Agreement due to a
disability or illness that prevents Coach from ifliffg his obligations, then Coach shall not be
responsible to repay any portion of the Coach’sniRayt as provided in this Employment
Agreement (“Repayment Exception”); provided, howevieCoach invokes this provision and
terminates this Agreement due to a disability dne#s but accepts another coaching or
administrative position with a college, universady professional coaching organization at any
time within 12 months thereafter, then the Repayr&sweeption shall not apply, and Coach shall
be responsible to comply fully with the Coach’s Rawnt obligation of this Employment
Agreement.

18. Death of Coach.  This Employment Agreement and any amendments desieall
terminate automatically in the event of Coach’'stlebefore the end of the Term or any
extensions of the Term. In the event of his de@ttach directs the University to pay any final
compensation owed to Coach prior to his deathg@kiate?°

Orlando “Tubby” Smith, Texas Tech University, Ap&l, 2013, Employment Contract.(B.)
Inability to Perform. In the event of the inability of Coach to continteeperform his

obligations under this Agreement by reason of atgurtial physical or mental illness, injury, or
some other occurrence beyond the control of eplaety hereto, and such inability to perform
has continued or will continue beyond a period bfeast ninety (90) days within a 120-day
period which cannot reasonably be accommodatethdyniversity and which prevents Coach
from being able to perform essential functionsh& tluties and responsibilities set forth herein,
the University reserves the right to terminate fkgseement. In such event, all future obligations
between the parties hereto shall cédSe.

14.John J. Fisher, Jr., Florida State University, Janary 5, 2010

V.(G.) Termination by Disability or Deathlt is expressly understood and agreed that thes is
personal service agreement between the Univeraiytlle Coach and that in the event of the
incapacity of the Coach, as certified by two (2)ygbians selected or approved by the
University, or his untimely demise, this Employmegreement shall terminate and the

129 Employment Contract between Bret Bielema and Board of Trustees of the Univ. of Ark., 91917-18 (Aug. 20,

2013) (on file with author) [hereinafter Bielema Contract].
130 Employment Contract between Orlando “Tubby” Smith and Texas Tech Univ. V. Termination §B. (April 2,2013)
(on file with author) [hereinafter Tubby Smith Contract].
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University and SB shall have no further financibligation hereunder except for the payment of
compensation as though termination were by the ICpacsuant to subsection V.F. heré&th.

15.Gary L. Andersen, University of Wisconsin, January2, 2013 (Terminated)

4. For death or disability. Notwithstanding any other provision of this Agrest
this Agreement shall terminate automatically aralldte null and void if Coach dies or becomes
totally or permanently disabled within the meanarighe applicable retirement system or of any
University income continuation program definitiom  otherwise unable to perform the
essential functions of the position. In the ev@uiach becomes disabled as defined in the
applicable University retirement system or incornatmuation program or is otherwise unable
to perform the essential functions of the positidnjversity agrees to continue Coach’s annual
gross base salary less applicable withholdingsioety (90) days from the date of disability.
Said ninety (90) days shall include the use by Goafcall accumulated sick, vacation, and
personal leave. Termination hereunder is not stibgethe provision for liquidated damages set
forth in Article V, Section A.3 abovE?

16.Nick Saban, University of Alabama, January 4, 2007

5.01(a) Termination for Death or Disabilitf'his Contract shall terminate automatically upon

the death of Employee. If this Contract termindiesause of Employee’s death, Employee’s
annual base salary and all other forms of compEmsgterquisites, and benefits shall terminate
as of the calendar month in which death occursggixthat Employee’s personal representative
or other designated beneficiary shall be paidwathsdeath benefits, if any, as may be contained
in any benefit plan now in force, or hereafter addpby the University and due to Employee

thereunder.

If Employee becomes sick or injured so he is lichifeom performing the essential and
substantial duties of the position of Head CoabkntEmployee may become entitled to long
term disability benefits under the University’s ¢pterm disability benefit program. Upon the
date of Employee’s approval for long term disapiljpayments as provided for in the
University’s long term disability benefit progranthis Contract shall terminate and all
compensation, perquisites, and benefits providethéyJniversity under this Contract, including
Article IV hereof, shall cease, except for paymehsuch long term disability benefits which
Employee is entitled to receive pursuant to theversity’s long term disability benefit program.

If Employee becomes sick or injured so he is lichifeom performing the essential and
substantial duties of the position of Head Coaclt, Bmployee is denied long term disability
insurance benefits under the University’s long teisability benefit program, then in such event
this Contract shall terminate on the date such l@mm disability benefits are denied and all
compensation, perquisites, and benefits providednfdArticle IV and other provisions of the

131 Employment Agreement between John J. Fisher Jr. and Florida State Univ., V. Termination of Employment

Agreement 91G. (Jan. 5, 2010) (on file with author) [hereinafter Fisher Contract].

132 Employment Agreement between University of Wisconsin-Madison Division of Intercollegiate Athletics and
Gary L. Andersen, V. Termination and Liquidated Damages, 9A.4. (Jan. 2, 2013) (on file with author) [hereinafter
Andersen Contract].
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Contract shall cease; but Employee shall receiwenfithe University monthly disability
payments in an amount equal to one-twelfth (1/XZpdy-six and two-thirds (66 2/3%) percent
of Employee’s current annual base salary whichl $fgapaid on the last day of each month for a
period of one (1) year from the Contract terminmatdate, at the end of which time such
disability payments shall ceat€.

17.Ruffin H. McNeill, Jr., East Carolina University, February 26, 2010

XIV.(D.) Upon death or permanent disability of tBeach during the term of this Contract,
whereupon the Coach’s estate or Coach shall bdeehto the amount of only his base salary
due and owing and any bonuses and Broadcast Pregragments that have accrued and are
owing as of the effective date of termination. riRanent disability” shall mean physical or
mental incapacity of a nature which prevents thadban the sole judgment of the University,
from performing the duties as Coach under this @antfor a period of four (4) consecutive
months. In the event of the Coach’s death, theqmal representative of the Coach’s estate or
other designated beneficiary, if any, shall be @iduch death benefits, if any, as provided in
the Coach’s benefit plan. In the event the Coastoimes permanently disabled, the Coach shall
be entitled to receive payments pursuant to angbdis/ benefits plan in which he may be
enrolled™*

18.Urban F. Meyer, Ohio State University, November 282011

5.5 Death or Disability. Notwithstanding any other provisions of this agneat, this
agreement shall terminate automatically and steatudl and void upon the death of Coach or if
Coach becomes disabled (as defined in Section 4882)(C) of the Internal Revenue Code) or
is otherwise unable to perform any one of the d&deflunctions of the job, with or without a
reasonable accommodation for a period of ninety ¢@@secutive days.

In accordance with Section 1.1 of this agreemeard,as a condition of employment, Coach shall
have a comprehensive physical examination by adee physician, mutually agreed upon by
the parties, which confirms his fitness for dutyhe cost of the examination and all tests and
procedures related to the examination shall be éodoyn Ohio State. A certification which
confirms his fitness for duty shall be submittedth® Director within thirty (30) days of
execution of this agreement and every two (2) ydheseafter. Coach shall address any
necessary requests for accommodations to the Wsitiyert his earliest opportunity®

19.Mark Helfrich, University of Oregon, January 20, 2013

6.1 Termination due to Death or Disability.

3% Head Coach Employment Contract between Nick L. Saban and The Board of Tr. of The Univ. of Ala., Article V —

Termination 95.01(a) (Jan. 4, 2007) (on file with author) [hereinafter Saban Contract].

3% Head Football Coach Employment Agreement between Ruffin H. McNeill and East Carolina Univ., XIV.
Termination 9D. (Feb. 26, 2010) (on file with author) [hereinafter McNeill Contract].

133 Employment Agreement between Urban F. Meyer and Ohio State Univ., 5.0 Termination 95.5 (Nov. 28, 2011)
(on file with author) [hereinafter Meyer Contract].
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a. This Agreement shall terminate upon Coach’shdedihis Agreement shall also
terminate upon Coach’s total disability (within threeaning of University’s disability insurance
for employees of Coach’s classification or withiretmeaning of Oregon Public Employees
Retirement System (PERS) regulations or federailab8ecurity Administration Regulations).

b. If this Agreement is terminated pursuant to g@stion because of Coach’s death,
Coach’s compensation and all other benefits skathinate as of the calendar month in which
death occurs, except that his estate or other migsig beneficiary shall be paid all such death
benefits, if any, as may be contained in any bémddin now in force or hereafter adopted by
University and due to Coach pursuant to that pl@pach’s dependents’ continued eligibility for
benefits shall be in accordance with the standaigibdity of dependents of Officers of
Administration at the University. In addition, Wersity shall pay to Coach’s estate any
compensation already fully earned but not yet pleyabder this Agreement.

C. If this Agreement is terminated because Coadworbes totally disabled, Coach
shall continue to receive the Guaranteed Salaryaagther standard University fringe benefits
provided for under this Agreement until such time @oach becomes eligible for (even if
subsequently paid retroactively) total disabilignlefits from PERS, Social Security, or a private
or group insurer, whichever first occurs. At thedeof such transition period, if any, all
compensation and other University fringe benefiesterminate-3®

20.Jim McElwain, Colorado State University, December 3, 2011 (Terminated)

6.(a.) _Termination by Death or DisabilitySubject to applicable state or federal law, in the
event McElwain shall die during the period of hrepoyment hereunder or become disabled
such that McElwain is unable to carry out his jebponsibilities for a period of three months or
more, McElwain’s employment and CSU’s obligation neake payments hereunder shall

terminate on the date of his death, or the datenuploich, in the sole determination of the

President, McElwain has failed to carry out his jebponsibilities for three months because of a
disability >’

21.Charlie Weis, University of Kansas, December 9, 2Q1(Terminated)

14. Termination for Death or Disability

In the event of either Head Coach’s death or disaltluring the term hereof, this
Agreement shall be terminated under the followiagditions:

A. Head Coach’s death shall immediately terminate Ageeement and Head Coach’s
legal representative shall be entitled to receiveadd Coach’s salary pursuant to
Section 4 (Salary), on the dates payments woul@ lodlverwise been made to Head
Coach for a period of six (6) months from the daftdnis death. All other benefits

136 Employment Agreement between Mark Helfrich and Univ. of Or., 6. Termination without Cause, 96.1(a)-(c) (Jan.

30, 2013) (on file with author) [hereinafter Helfrich Contract].
137 Employment Agreement between Jim McElwain and Colorado State Univ. 96.(a.) (Dec. 13, 2011) (on file with
author) [hereinafter McElwain Contract].

27



and payments pursuant to the provisions of thigraoh shall terminate upon his
death.

B. Except as provided in Section 14(c), below, if H&oach’s mental or physical
incapacity precludes him from performing his dutesein and such condition shall
continue for a period of more than 120 days, KUAdrletics shall have the right,
upon twenty-one (21) days written notice to HeaddeDoor his legal representative,
to terminate Head Coach’s employment, and Athledied| be obligated to pay Head
Coach the compensation under Section 4 (Salaryptret payments due and owing
under this Agreement prior to his incapacity, lasg amounts due to Head Coach as
the result of his participation in Athletics’ lorigrm disability plan referred to in
Section 10(F) of this Agreement, on the dates payseould have been otherwise
made, for a period of six (6) months commencindnilie date of his incapacity.

C. In the event Athletics or Head Coach are unableltain disability insurance on
Head Coach, or if Head Coach does not enroll indisability insurance policy
referred to in Section 10(F) of this Agreement,nthie Head Coach’s mental or
physical incapacity precludes him from performing lluties herein and such
condition shall continue for a period of more tHe20 days, KU or Athletics shall
have the right, upon twenty-one (21) days writtetiae to Head Coach or his legal
representative, to terminate Head Coach’s employmend Athletics shall be
obligated to pay Head Coach compensation underioBeet (Salary) of this
Agreement, on the dates payments would have bémmnvase made, for a period of

six (6) months commencing with the date of his pazty*®

22.Mark “Bo” Pelini, University of Nebraska-Lincoln, M arch 1, 2009 (Terminated)

Section 15. Incapacitatio®hould Coach become incapacitated so as to bdeutmaperform the
duties pursuant to this Contract, and such incégamm shall continue for more than six (6)
months, or if such incapacitation is permanengparable, or of such a nature as to make
performance of Coach’s duties impossible, theneeitharty may terminate this Contract,
whereupon the respective rights, duties and olatigatof the parties hereunder shall cease and
each party shall be released and discharged frisnCibintract without further liability to the
other, with the exception of any liability whichetiUniversity may have to Coach under the
Nebraska Workers’ Compensation Law, and with theeption of any benefits which Coach
may be entitled to receive under any disabilityunasice coverage provided in whole or in part
by the University-*

23.Charlie R. Strong, University of Texas-Austin, Febuary 14, 2014

7.(E.) Termination for Disability/DeathIf Coach dies or becomes permanently disablati€o
extent that, in the judgment of the Men’s Athletidisector, Coach cannot satisfactorily perform
the duties of Head Football Coach, this Agreeméail erminate and all obligations of the
University to compensate Coach pursuant to thiss@grent shall cease as of the date of such

138 Employment Agreement between Charlie Weis and University of Kan., 14. Termination for Death or Disability

99A.-C. (Dec. 9, 2011) (on file with author) [hereinafter Weis Contract].
39 Contract of Employment between Mark “Bo” Pelini and University of Nebraska-Lincoln, Incapacitation §15 (Mar.
1, 2009) (on file with author) [hereinafter Pelini Contract].
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death or disability. The University shall be obligd to compensate Coach or Coach’s estate in
accordance with this Agreement for services peréatprior to the termination date and Coach
or Coach’s estate shall be entitled to those benéfiany, that are payable under any University
sponsored group employee insurance or benefitiplamich Coach is or was enrollét.

24.Richard A. Pitino, University of Louisville Athleti c Association, Inc., July 1, 2012

6.2. In the event Employee becomes, in the opinioa physician reasonably acceptable to
Employer and Employee, so disabled as not to baltamwf performing his duties hereunder for
a period of six months or more, this Contract stelninate. If said disability occurs during the
period of the date of this Contract and March 311,32 Employee shall be entitled to receive the
balance of the compensation which would have beenhdm pursuant to Sections 3.1.1 and
3.1.2 herein for a period of time commencing attitme of disability and ending at the earlier of
termination of said disability or March 31, 2013t or a period of no less than twelve months.
Employer has purchased a long-term disability iasoe policy from Lloyds of London on
behalf of Employee under the terms of the Employm@ontract between Employer and
Employee dated June 25, 2007, and Employer magthanright to increase the amount of said
coverage in order to reimburse a portion of the obglisability benefits that may be paid by
Employer to Employee until March 31, 2013. SubjéztEmployer’'s ability to obtain an
appropriate extension to Employee’s long-term diggbinsurance policy, in the event
Employee becomes, in the opinion of a physiciarsaeably acceptable to Employer and
Employee, so disabled as not to be capable of peirfig his duties hereunder for a period of six
months or more, and said disability occurs durimg period of March 31, 2013 and June 30,
2017, it is the intent of Employer to pay Emplogsenpensation pursuant to Sections 3.1.1 and
3.1.2 herein until the earlier of the terminatidnsaid disability or June 30, 2017. However,
except as provided herein, Employer cannot asstmmeaisk of self-insuring said payment to
Employee. Therefore, Employer will use its bestoe#f to purchase long-term disability
insurance on Employee from April 1, 2013 until J&® 2017, for an amount equal to 100% of
the employee’s compensation as defined in Sectidnl 3and 3.1.2. If such insurance is
purchased and a disability benefit is paid from fhadicy due to Employee’s disability,
Employee will be entitled to receive a disabilitgniefit from Employer equal to the balance of
the compensation due him pursuant to Sections Zddl 3.1.2 herein for a period of time
commencing at the time of disability and ending wile disability insurance benefit is no
longer payable, but no later than June 30, 201 aftér using its best efforts to purchase long-
term disability insurance, said insurance cannopbrehased, and Employee becomes, in the
opinion of a physician reasonably acceptable to lBygp and Employee, so disabled as not to be
capable of performing his duties hereunder for @odeof six months or more, Employer will
assign to Employee and Employee shall have the tigtiesignate the beneficiary for the death
benefit payable under the life insurance policy edsby Employer as describe in Section 3.1.15.
The foregoing shall apply only if Employer is alideprocure life insurance policy described in
Section 3.1.15. Thus, if Employer is unable to preclife insurance and long-term disability
insurance for Employee, then Employer shall notdagiired to make any payment or assign any
benefits to Employee pursuant to this Section 6.2aount of Employee’s disability. Employee

149 Restated Head Football Coach Employment Agreement between Charlie R. Strong and Univ. of Texas-Austin, 7.

Suspension and Termination 9E. (Feb. 14, 2014) (on file with author) [hereinafter Strong Contract].
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agrees to take all medical exams and to providenatiical history that may be required as a
condition to obtaining said additional long-ternsatility insurance?*

V. CONCLUSION

After a review of many college coaches’ contrattts, following can be concluded about

death and disability clauses in coaches’ contracts:

A.

Death
Death will result in the termination of contractaélligations of the university.
In some contracts, the obligations of the univgrggrminate at the end of the

month in which the death occurs.

. All obligations shall cease automatically, excdptoach is entitled to any life

insurance pursuant to his contract package, foemsgs incurred but not yet
reimbursed to coach, and compensation and bonasescebut not yet paid. In
essence, death ends the contractual obligatiothe tooach and his family.

Death is similar to termination for cause in the tontract ends.

In the termination for cause sections of the camtrdeath is listed in many
coaches’ contracts as a basis for terminationdase.

Disability

Disability, in essence, is the inability to perfotine duties of the job of coach as a
result of illness or medical or psychological inaajpation, or as defined in the

disability policy obtained by the university foretitoach or similar employees.

141

Employment Contract between Richard A. Pitino and University of Louisville Athletic Ass’n, Inc., Termination for

Just Cause 6.2 (July 1, 2012) (on file with author) [hereinafter Pitino Contract].
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2. In order to be considered disabled, there will l#esignated amount of time in
which the coach is unable to perform his duties, + 6 months, 9 months, or
other reasonable periods of time.

3. The coach’s contract will contain a procedure tbéedeine incapacity, which
could involve a determination by one or more phgsis, a determination in the
sole judgment of the athletic director, or if these a stalemate as to the
determination, then an arbitration procedure. Isense, the determination of
disability is a determination for a basis for temation for cause, and not a
termination without cause.

4. Disability insurance for any period of time is thely means by which the coach
receives additional payments, but less than histracimal amount post-
termination.

5. Without disability insurance, the university’s adtions terminate.

6. In some contracts, the university provides a satartinuation program for the
coach for a period of time or until the benefitdlué disability policy commence.

7. In most instances the university will provide sofmien of disability insurance but
the amounts therefor are not nearly sufficientdeet the entirety of the coach’s
contractual package.

V. THE CONCEPT OF A GUARNTEED CONTRACT IN THE COACHING
PROFESSION
Contract guarantees for players are commonplatieeifNational Basketball Association

(“NBA”"). *2 Contract guarantees make certain that the play@aid and that the amount of

%2 see generally Tom Penn, NBA Players Have Best Deal, ESPN (Updated Nov. 3, 2011, 1:17 PM),
http://espn.go.com/espn/print?id=7181583&type=story#.
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contractual base compensation (salary) and defér@ed compensation are guaranteed in their
entirety in the event that the player is terminabedause of lack of skill, death, injury, illness,
mental disability, or the salary c&p'.

It is all about guaranteed mon&y.“About 90 percent of all NBA contracts are fully
guaranteed for payment on the day that they areedifpy the player. That player simply needs
to show up for work and he’ll get paid. He can Ibs® skill, be out of shape or for whatever
reason perform poorly, yet his contract is sectit.”

Sports agent Jimmy Sexton, who represents a largger of coaches and professional
players, explained the effects of a guaranteedracnutilizing Memphis Grizzlies’ forward
Rudy Gay as an exampl& He said, “When you announce 5 years for $80 fatyRBay, which
everybody in Memphis will know about, you pretty chuknow that is a guaranteed contract.
Unless he goes and does something totally egregiowsiless he becomes a bad players and the
club wants to buy him out, in which he has gotdgcea to be bought out...he controls it, but for
the most part over the next 5 years Rudy Gay ignge$80-85 million dollars. No matter what.
No matter if he’s good, bad, injured, if he diesstgetting it. In the NFL, it's not like that:#’

“Unless negotiated otherwise, all NBA contracts guaranteed. This comes back to
haunt owners and franchises when guys like GilBezhas play gun chicken in the locker room

and then get injured, but it ensures that evenbtirech-riding veterans, the underperforming

143 .
See id.

144 Id

145 Id

1%® pete Roussel, Jimmy Sexton Explains the Difference Between NFL and NBA Contracts, COACHING SEARCH (June 13,

124912)' http://coachingsearch.com/article?a=jimmy-sexton-explains-the-difference-between-nfl-and-nba-contracts.
Id.
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rookies and the minimal impact role-players — igelys who are not getting $20 million from
Nike — still get paid.**®

The player contract entered between each playeraan®NBA team by which he is
employed is a Uniform Player Contract in a fornpstated by the NBA Collective Bargaining
Agreement:*® The Collective Bargaining Agreement puts limitasoon Amendments to the
standard form contradt’ Article Il, Section 3 of the Collective Bargaininggreement
(Allowable Amendments), however, does permit an radngent to the NBA Uniform Player
Contract that provides essentially for a guaranteedract:>

Article II, Section 3 of the NBA Collective Bargaing Agreement states that:

(e) By agreeing upon provisions (to be set forthExhibit 2 to a Uniform Player
Contract) stating that the Base Compensation peavidr by a Uniform Player Contract (as
described in Exhibit 1 to such Contract) shall ewhole or in part, and subject to any
conditions or limitations, protected or insured fasvided for by, and in accordance with the

definitions set forth in, Section 4 below) in theeat that such Contract is terminated by the
Team by reason of the player’s:

(1) lack of skill;
(i) death not covered by an insurance policy procuyed beam for the player's benefit
(“death”);

(i) disability or unfitness to play skilled basketbedsulting from a basketball-related
injury not covered by an insurance policy procuogda Team for the player’s benefit
("basketball-related injury”), or disability or utriess to play skilled basketball
resulting from any injury or iliness not covered day insurance policy procured by a
Team for the player's benefit (“injury or illnesg’provided that a Contract can
contain protection in only one of the three categgoset forth in this Section 3(e)(iii);
and/or

(iv)  mental disability not covered by an insurance policocured by a Team for the
player's benefit (“mental disability)>?

Article II, Section 3 also provides that:

8 Eric Goldschein, In Defense of Max Contracts — Or, Why NBA Superstars Should Shut Up, SPORTSGRID (Oct. 8,

2014), http://www.sportsgrid.com/nba/in-defense-of-max-contracts-or-why-nba-superstars-should-shut-up/.
%9 see NBA Collective Bargaining Agreement art. Il, §§3-4 (2011).

NBA Collective Bargaining Agreement art. Il, §§3-4 (2011).

NBA Collective Bargaining Agreement art. Il, §3 (2011).

NBA Collective Bargaining Agreement art. 1l, §3(e) (2011).

150
151
152
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() By agreeing upon provisions (to be set forthExhibit 3 to a Uniform Player Contract)
limiting or eliminating the player’s right to reee his Base Compensation (in accordance
with paragraphs 7(c), 16(a)(iii), and 16(b) of theiform Player Contract) when the player’s
disability or unfitness to play skilled basketbillcaused by the re-injury of one or more
injuries sustained prior to, or by the aggravatémne or more conditions that existed prior
to, the execution of the Uniform Player Contracbviding for such Base Compensation.
Notwithstanding the foregoing, with respect to Rlayontracts entered into or extended
after the date of this Agreement (but in the cak&xiensions only with respect to the
extended term), the provisions set forth in Exh@ib a Uniform Player Contract shall not
apply for a Season in the event such Contractisit@ted during the period from February
1 of such Season through the end of that Se&3on.

Article 1, Section 4 of the NBA Collective Bargangy Agreement (Compensation
Protection) addresses when players are compengatéde event of lack of skill, death,
basketball-related injury, injury or illness, or m&l disability:

(@) Lack of Skill When a Team agrees to protect, in whole or int, pdwe Base
Compensation provided for by a Uniform Player Cacitrin the event such Contract is
terminated by the Team, pursuant to paragraph (li§(ahereof, by reason of the player’s
lack of skill, such agreement shall mean that,esttlip any conditions or limitations set forth
in Exhibit 2 to the Uniform Player Contract or egpsly set forth elsewhere in this
Agreement, notwithstanding the provisions of paapbs 16(a)(iii), 16(d), 16(e), and 16(Q)
of such Contract, the termination of such Contkacthe Team on account of the player’s
failure to exhibit sufficient skill or competitivability shall in no way affect the player’s right
to receive, in whole or in part, the Base Compeosgiayable pursuant to Exhibit 1 to such
Contract in the amounts and at the times calletbyosuch Exhibit.

(b) Death When a Team agrees to protect, in whole or in, ghe Base Compensation
provided for by a Uniform Player Contract in theeet/such Contract is terminated by the
Team, pursuant to paragraph 16(a)(iv) thereof,dagon of the player’s failure to render his
services thereunder, if such failure has been cabgethe player’'s death, such agreement
shall mean that, subject to any conditions or Btniins set forth in this Section 4(b), Exhibit
2 to the Uniform Player Contract, or expressly fmth elsewhere in this Agreement,
notwithstanding the provisions of paragraphs 16(g){6(b), 16(c), 16(d), 16(e), and 16(g)
of such Contract, the termination of such Conttacthe Team shall in no way affect the
player’'s (or his estate’s or duly appointed benafics) right to receive, in whole or in part,
the Base Compensation payable pursuant to Exhilitsuch Contract in the amounts and at
the times called for by such Exhibit; provided, lewer, that: (i) such death does not result
from the player’s participation in activities profied by paragraph 12 of the Uniform Player
Contract (as such paragraph may be modified byl#x&ito the Player Contract), suicide,
the abuse of alcohol, or the use of any Prohib8alstance or controlled substance; (ii) at
the time of the player’s failure to render playsggvices, the player is not in material breach
of such Contract; (iii) if the Team, for its ownrgdit, seeks to procure an insurance policy
covering the player’'s death, the player cooperatgs the Team in procuring such an
insurance policy, including by, among other thinggpplying all information requested of

133 NBA Collective Bargaining Agreement art. I, §3(e)-(f) (2011).
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him, completing application forms, or otherwised aubmitting to all examinations and tests
requested of him by or on behalf of the insurammmmany in connection with the Team’s

efforts to procure such policy; and (iv) if the Tiedor its own benefit, has procured such an
insurance policy, the player's estate and/or dypointed beneficiary cooperates (in the
manner described above) with the Team and insureoogany in the processing of the

Team'’s claim under such policy .

(c) Basketball-Related Injury?hen a Team agrees to protect, in whole or i, plae Base
Compensation provided for by a Uniform Player Cacitrin the event such Contract is
terminated by the Team, pursuant to paragraph (¢ @hereof, by reason of the player's
failure to render his services thereunder, if stailure has been caused by the player’s
disability and/or unfitness to play skilled baslkatlas a direct result of an injury sustained
while participating in any basketball practice ange played for the Team, such agreement
shall mean that, subject to any conditions or ltnins set forth in this Section 4(c), Exhibit
2 to the Uniform Player Contract, or expressly fmth elsewhere in this Agreement,
notwithstanding the provisions of paragraphs 77§¢), 16(a)(iii), 16(b), 16(c), 16(d), and
16(g) of such Contract, the termination of such @t by the Team shall in no way affect
the player’s right to receive, in whole or in palte Base Compensation payable pursuant to
Exhibit 1 to such Contract in the amounts and at times called for by such Exhibit;
provided, however, that: (i) such injury does reult from an attempted suicide, the abuse
of alcohol, or the use of any Prohibited Substasrceontrolled substance; (ii) at the time of
the player's termination, the player is not in mialebreach of such Contract; (iii) if the
Team, for its own benefit, seeks to procure anrexste policy covering the player’s injury,
the player cooperates with the Team in procuringhsan insurance policy, including by,
among other things, supplying all information resfed of him, completing application
forms, or otherwise and submitting to all examioasi and tests requested of him by or on
behalf of the insurance company in connection with Team’s efforts to procure such
policy; and (iv) if the Team, for its own benefitas procured such an insurance policy, the
player cooperates (in the manner described abowe)the Team and the insurance company
in the processing of the Team'’s claim under sudityo

(d) Injury or lliness.When a Team agrees to protect, in whole or in, pitwe Base
Compensation provided for by a Uniform Player Cacitrin the event such contract is
terminated by the Team, pursuant to paragraph ((é(@hereof, by reason of the player's
failure to render his services thereunder, if siadlire has been caused by an injury, illness,
or disability suffered or sustained by the playerch agreement shall mean that, subject to
any conditions or limitations set forth in this 8en 4(d), Exhibit 2 to the Uniform Player
Contract, or expressly set forth elsewhere in Agseement, notwithstanding the provisions
of paragraphs 7(b), 7(c), 16(a)(ii)), 16(b), 16(&K(d), and 16(g) of such Contract, the
termination of such Contract by the Team shallonvay affect the player’s right to receive,
in whole or in part, the Base Compensation paypbtsuant to Exhibit 1 to such Contract in
the amounts and at the times called for by suchlixtprovided, however, that: (i) such
injury, illness, or disability does not result frothe player's participation in activities
prohibited by paragraph 12 of the Uniform Playemtact (as such paragraph may be
modified in Exhibit 5 to the Player Contract), atiged suicide, the abuse of alcohol, or the
use of any Prohibited Substance or controlled smisst (i) at the time of such injury,
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illness, or disability the player is not in matébaeach of such Contract; (iii) if the Team, for
its own benefit, seeks to procure an insurancecyatovering the player’s injury and/or
illness, the player cooperates with the Team ircytiag such an insurance policy, including
by, among other things, supplying all informati@guested of him, completing application
forms, or otherwise and submitting to all examiomasi and tests requested of him by or on
behalf of the insurance company in connection wiith Team’s efforts to procure such
policy; and (iv) if the Team, for its own benefitas procured such an insurance policy, the
player cooperates (in the manner described aboiiB)tine Team and insurance company in
the processing of the Team’s claim under such polic

(e) Mental Disability. When a Team agrees to protect, in whole or in, phe Base
Compensation provided for by a Uniform Player Cacitrin the event such Contract is
terminated by the Team, pursuant to paragraph ((é(@hereof, by reason of the player’s
failure to render his services thereunder, if stailure has been caused by the player’s
mental disability, such agreement shall mean thdiject to any conditions or limitations set
forth in this Section 4(e), Exhibit 2 to the UniforPlayer Contract, or expressly set forth
elsewhere in this Agreement, notwithstanding thavigions of paragraphs 16(a)(iii), 16(b),
16(c), 16(d), 16(e), and 16(g) of such Contraa,tdrmination of such Contract by the Team
shall in no way affect the player's (or his dulypamted legal representative’s) right to
receive, in whole or in part, the Base Compensatiayable pursuant to Exhibit 1 to such
Contract in the amounts and at the times calletbyosuch Exhibit; provided, however, that:
(i) such mental disability does not result from fhlayer’'s attempted suicide, or the use of
any Prohibited Substance or controlled substangeat(the time of the player’s failure to
render playing services, the player is not in matésreach of such Contract; (iii) if the
Team, for its own benefit, seeks to procure anrarste policy covering the player's mental
disability, the player (and/or his duly appointesjdl representative) cooperates with the
Team in procuring such an insurance policy, inelgddy, among other things, supplying all
information requested of him, completing applicatfiorms, or otherwise and submitting to
all examinations and tests requested of him byrth@rance company in connection with the
Team'’s efforts to procure such policy; and (iv)hié Team, for its own benefit, has procured
such an insurance policy, the player (and/or hity dappointed legal representative)
cooperates (in the manner described above) withTdan and insurance company in the
processing of the Team'’s claim under such pdiidy.

What follows is an example of a contractual guaamrovision for an NBA player:

UNIFORM PLAYER CONTRACT
EXHIBIT 2 — Compensation Protection

Player:
Team:
Date: August 2, 2014

Season Type of Protection Amount of Protection Additional Conditions or Limitations

15-16 Skill: Injury or Illiness;  100% None

NBA Collective Bargaining Agreement art. Il, §4(a)-(e) (2011).

36



16-17

17-18

18-19

19-20

Mental; Death

Skill: Injury or lliness; 100% None
Mental; Death

Skill: Injury or lliness;  100% None
Mental; Death

Skill: Injury or lliness;  100% None
Mental; Death

Skill: Injury or lliness;  100% None

Mental; Death

Automatic Stretch Provision: In the event that the Team terminates this Gantfresulting in

the Player’s separation of service from the Teamy the Team is obligated thereafter to make

payments to the Player pursuant to this Exhib&Zh payments shall be rescheduled as follows:

(i)

(ii)

if the request for waivers on the Player is madenduthe period of September 1
through the following June 30, then (x) the Basen@ensation owed to the Player
pursuant to this Exhibit 2 with respect to the Balmp year in which the request for
waivers is made shall be paid in accordance wighplyment schedule set forth in
this Contract; and (y) the remaining Base Compémsaiwed to the Player pursuant
to his Exhibit 2 shall be aggregated and paid inaé@mounts per Season over a
period equal to twice the number of Seasons (imetudny Player Option Year)
remaining on this Contract following the Salary Gagar in which the request for
waivers occurred (not including the then-currenassa (or, in the case of requests
for waivers made from September 1 through the @iest of a Regular Season, the
upcoming Season)), plus one Season; and

if the request for waivers on the Player is madenduhe period from July 1 through
August 31, then the remaining Base Compensatiord daavéhe Player pursuant to this
Exhibit 2 shall be aggregated and paid in equaluatsoper Season over a period

equal to twice the number of Seasons (including Rliayer Option Year) remaining
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on this Contract following the date of the waiverc(uding the upcoming Season),
plus one Season. In all circumstances describedeabacept where specifically
noted otherwise, the Base Compensation in eacloSedmll be paid in accordance
with the schedule set forth in paragraph 3 of @ositract.

Initialed:

155

Player Team

As agents for NBA players attempt to negotiate oussiguarantees provided for in the
NBA Collective Bargaining Agreement, so too shoatthches’ representatives attempt to have
the university guarantee their contractual packégthere such a thing as a guaranteed contract
in college coaching? Probably not. However cergdéments of the contract can be guaranteed.

A coach’s contract can be cut short based on tetioim for cause. Cause is usually
defined in the employment agreement. In my arti¥leu Get Hired to Get Fired” (24 Marq.
Sports L. Rev. 141 (2013)), | discussed the needspecific language defining the basis for
termination for cause and a due process procedupgdtect the coach in the event that the
athletic director or university president deternsirteere is sufficient cause for terminatioh.
The article also suggests that the ultimate detis® it relates to whether there is a basis for
termination for cause should be decided by an iedéent and impartial third-party arbitration
rather than the athletic director or university sient™’ The article also suggests the

elimination of distinguishing between terminatiar tause and termination without cause, and

133 NBA Collective Bargaining Agreement, exhibit 2 (2011).

Martin J. Greenberg, You Get Hired To Get Fired, 24 Marq. Sports L. Rev. 141, 215 (2013).
Id. at 216.
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just have a single termination provision with aneggl upon amount of liquidated damages and a
broad mutual releasg®

The second area of protection is when the coatrnsinated without cause. Termination
of a coach without cause usually involves a failoyethe coach to win games, dwindling ticket
sales, unhappiness among big donors, loss of gtteréhe program, inability to compete against
conference or state rivals, changes in administngfathletic director or president), or any other
cause not listed in the termination for cause emtiral provisions>® In my article “Coaches’
Contracts: Terminating a Coach without Cause aedQbligation to Mitigate Damages” (23
Marg. Sports L. Rev. 339 (2013)), | enumerate th@egetions that could be included in the
coach’s contract when the coach is being terminatittiout causé®® Those protections
included taking a lesser amount of liquidated dagsagr and in consideration of omitting the
obligation to mitigate damages, among otHéts.

The other significant areas in which a coach mayebminated is by death or disability,
i.e. the purpose of this article. Providing insura may be key to a “guaranteed” contract for a
coach. The assistance of sophisticated insurardé&arcounsel is necessary in these endeavors.

Life insurance is a contract between an insunesuance policy holder) and an insurer,
where the insurer promises to pay a designatedfibemg a sum of money (the insurance
“benefits”) in exchange for the payment of a schedipremium, upon the death of the party that

is the insured® Generally, life insurance falls into two categeri&’

1814, at 214,16.

Martin J. Greenberg, Coaches’ Contracts: Terminating a Coach Without Cause and the Obligation to Mitigate
Damages, 23 Marq. Sports L. Rev. 339, 341 (2013).
%% g, at 339.
Id. at 390-91.
o Life Insurance, WIKIPEDIA http://en.wikipedia.org/wiki/Life_insurance (last visited Jan. 30, 2015).
Id.
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1. Protection Policies — These policies are desigoeprovide a benefit in the event of a
specific event, i.e. - death, typically in a lumyns payment. A common form of this
policy is term insuranc&?

2. Investment Policies — This form of policy has as ntain objective the facilitation of
growth of capital by regular or single premiums mpawyts, such as whole life, universal
life, and variable life policie¥®
For the purposes of protecting a coach if he/sles dnd the contract has a remaining

term, probably term insurance would be the firstiasp Term insurance has some beneficial
features for the protection of the coach in theneve dies during the term of the employment
contract. Term insurance creates income replacemneat lump sum that is designed for a
specific period, usually covering the term of tiiaching contract®® Term insurance typically is
less expensive than whole life or permanent formdfe insurance, and the premiums are
typically fixed during the term of the contract atite proceeds are paid to beneficiaries
generally income tax fret&’

Insurance and tax counsel are necessary in thassattions in the structuring of the
contractual relationship between the coach anditinersity. Does the coach receive additional
income in order to purchase the insurance to gteeathe contract? Does the university
purchase the insurance much like a corporation dvpukchase a key man policy, wherein the
university would receive the insurance proceeddHeryears for which the coach was paid and
the coach’s estate would receive the amounts faclwthe coach was not paid making the

contract guaranteed. What are the income tax reatifins of these various relationships? The

164 Id
165 Id
%6 What is Life Insurance?, FIDELITY http://www.fidelity.com/life-insurance-planning/what-is-life-

insurance?print=true (last visited Jan. 30, 2015).
167
Id.
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university will certainly provide some form of lifmassurance as an employment benefit, but
certainly not enough to cover the replacement obshe coach’s package in the event he dies
before the contract ends.

John Protiva of Brookfield, Wisconsin and a 56 yeeteran in the insurance business
said that “the coach’s main objective in any caettraegotiation should be income preservation
and family maintenance and the unlikely event ddtdeneeds to be addressed and protected
against from a contractual standpoint. While desirgglife insurance seems to be a natural for
this situation, the use of such insurance is cdgearot in vogue. | would probably suggest a
level term policy, or in the alternative, a uniwadrife insurance policy, for these situations.”

A universal life insurance policy is a type of pament life insurance designed to provide
lifetime coveragé®® Unlike whole life insurance however, universaglihsurance policies are
flexible and they allow the coach to lower or raise premium amount based upon the amount
of savings needed throughout the insured’s lifefifi¢.ike whole life insurance, universal life
insurance has a tax deferred savings compdii®htowever, because of the lifetime coverage
and savings component, universal life insurancétypically have a higher premium than term
life insurance-"*

Protiva made the following comments:

1. A prior agreement could be made to award thk sagings from the policy to the
coach as a bonus or severance pay at the end efpiyment contract if the university owns
the policy, or if the coach owns policy — he maytaoue on with the policy and build up cash

reserves and also maintain the death benefit.

168 Id.
169 Id.
170 Id.
171 Id.
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2. The ownership and beneficiary of a life insuepolicy should be decided with
competent legal and tax advice.

3. On one hand, the life insurance policy couldolaed by the coach’s spouse
(who also could be beneficiary). Tax counsel shaddfirm whether a sizable life insurance
benefit would be estate tax free.

4. Legal counsel should advise if a trust shoulddeated, with the spouse as owner
and beneficiary of the trust, thus having processtate tax free.

5. The death benefit paid to the beneficiary isome tax free. However, the
premium paid by the university is taxed as incomthe coach. The university could also pay to
the coach the amount of income tax he incurs whemniversity pays the premiums.

6. There is some advantage to using a level beimethiat the excess payout over
and above the contractual amount of dollars caprbeided to the benefit of the estate. Thus the
coach’s family receives the full contractual amoimitially guaranteed even though the coach is
deceased. (Say death occurs in 2.5 years of arscgasract.)The balance remaining after the
family’s benefit is paid out could be used as a k&n replacement fund by the university or to
bear the costs of buying out a newly recruited btsacontract at a university of interest.

7. A Universal Life policy would have an advantameer a term insurance policy
which is usually a 10, 15, 20-year contract. Tresoa being, that should the university decide to
extend the coach’s contract, the saving of premiwmgld be a possibility because of age and
health conditions.

8. A university’s obligation to compensate a coactly for services prior to the
termination would suggest that a contractual agesens necessary to guarantee the full benefit

of the insurance is in force so that the balanad®full face amount of the benefit is guaranteed
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to the coach’s estate. The result is there isdothpensation forthcoming on the coach’s initial
contract, not just funds prior to termination, botnplete payout of original contract agreement.
Thus the beneficiary receives the full contractieddth benefit.

9. The level benefit is advantageous also if ardefecompensation payment is in
force whereby the excess benefit to the univercsity pay it out of the insurance proceeds which
are over and above the benefit paid to the coas$tate. This may also be prudent in event of
Bowl Bonus and other awards.

Protiva further indicated that “because of the amtai stress and medical incidents that
occur in a head coach’s coaching career, the igsdesability insurance takes on extraordinary
importance for purposes of providing protection ttee family in the form of a paycheck, i.e. —
income continuation and maintaining the standardiviaig. If the coach becomes partially or
totally disabled, the best practice would be toatiage current income continuation until the
contract is terminated. Such continuation couldfdrethe entirety of the contract package
amount or some percentage, the same way that kitigaisurance is structured, i.e. a percentage
of the compensation package. Supplemental poltoiemhance what the university is offering
also need to be looked at from an insurance petigpedhis of course, once again, like life
insurance, is an area that needs sophisticatedaimsel counsel. What is the definition of
disability? What is the waiting period? Is the cage for one’s own occupation or gainful
occupation? What is the duration of the benefitsidability insurance covers 50-60% of the
coach’s income, is supplemental income continuadiopropriate? Who pays for the insurance?
What are the tax implications of the payments?”

Protiva made the following comments:
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1. When the premiums are paid by the coach, thefitemeceived are income tax
free. If paid by the university, the benefit igdale to the coach.

2. The coach may choose the amount of time heregkive his disability income, 2,
5, 10 years, or to age 65. It may be prudent te lthe policy issued to be in force beyond the
contract period should the disability be long term.

3. When the coach purchases the disability poheycan also choose the amount of
time he will wait until the disability income start30, 60, 90, 180 days. For example, the
university could consider full income payment foetfirst 180 days, then the policy pays its
benefit — thus saving on premiums.

4, The policy should be Guaranteed Renewable to6agea protection against a
most severe iliness or accident. Or better yet-carcelable, which would mean the premiums
can never be changed, they are guaranteed assnbk denefit.

5. The coach’s policy should cover the coach’s @soupation, not just that he can
perform any daily activities of another occupation.

6. Coach may receive a University employee bermdfd percentage of his annual
base salary, for a limited time period (possiblgleging bonuses). Hence a long term, non-
cancelable individual policy purchased by coachldiill out the protection.

7. The personal policy of the coach should havevéfaof Premium, which means
that if the coach becomes disabled for more thade8@, no premium payment is required. This
is quite important because of the higher premiuondHigh Limit Coach coverage. The Cost of
Living Adjustment (COLA) may be considered to heliiset the coach’s losses due to normal

inflation and the coach’s expected quality of life.
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8. Finally, a type of tier approach could be addis€hat is, coach has his own
individual policy, his employee benefit group pgli@and then a supplemental policy to obtain
high limit benefits keyed to his earnings.

VI. CONCLUSION

Stress, illness, leave of absences, inabilityadgom, disability, and death are facts of
life in the coaching employment environment, angehecome common occurrences in the
profession. College coaching is most certainly &misk profession. Attention needs to be
directed at the contractual clauses addressinge tlhwedoreseen circumstances. The afore-
referenced can affect the coach’s future, his ire@tmeam, and family stability. Obviously
providing insurance and some form of income comtifn is essential to the contract
negotiation process. Because these issues aressogtied, they need the special assistance of
insurance and tax counsel. Contract guaranteagesult of these unforeseen occurrences need
to be in the forefront of the contract represemtasi agenda. The contract representative must
make certain that the coach’s income preservagoachieved for not only the coach, but his
family. Once again, it's not how much you makés ivhat you take home in the form of

guaranteed income.

Thank you to Marquette University Lagh8ol intern William Rayner for his assistance
in editing and footnoting this article. Also, a s thank you to John Protiva of Brookfield,
Wisconsin, a long time veteran and expert in tleasuof life insurance and disability insurance,
for his assistance and input into this article.
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