Morals Clausesin College Coaching Contracts
By Martin J. Greenberg and Philip Thompson

I. Introduction

It is unquestionable that athletics has becomexaensive endeavor. Teams, universities,
and companies spend extraordinary amounts of moneghletes and coaches, in hopes of using
their skills or reputations to generate revenue aciiieve success. However, these enormous
investments come with significant risks, as a numiferecent scandals in the sports world,
exacerbated by a 24-hour news cycle and growthoofak media, have left these employing
entities seeking a way out of their relationshighwplayers or coaches. Morals clauses, also
commonly referred to as public image clauses odgmmduct clauses, in employment contracts
have allowed these entities to terminate theirtieahip with athletes or coaches, wiping their
hands clean of all association.

This article examines morals clauses, specifiddlbse in collegiate coaching contracts.
To thoroughly explore these provisions, morals sésuwill be defined. In addition, the origin of
use, and their use in coaching contracts, will k@rened. Examples will be provided of real
world morals clauses in coaching contracts. Thearaiturpitude, a phrase that has only
recently gained definitional clarity, will be assed. Again, a number of examples, many of
them historic and infamous in collegiate sportd| e recapped. Finally, a summary of lessons
that can be learned from this article will be poad.
Il. What isa Morals Clause?

In order to understand exactly how morals clausakwit is important to define exactly
what is a morals clause. “A morality clause perraitsemployer to discharge an employee for

off-duty conduct that breaches the employer’s alfegpectations as outlined in the employment



agreement! Morals clauses are designed to prohibit certaihabier at the outset of an
employment agreement, eliminating questions abodu&tws included in phrases like “just
cause.” In addition, morals clauses can be usguitish past behavior, allowing employers to
terminate employees for previous indiscretions thate not disclosed to the employaihile
most morals clauses fail to grant employers théoopdf recouping their prior investments in
employees,they do serve to put employees on notice of benaskpectations, which could
result in grounds to terminate the employee whtatés these expectatiohs.

Morals clauses are essentially good-conduct cldusasallow companies or employers
to punish potential violators. A morals clause muostspecific enough to put an employee on
notice of the type of conduct that violates thaus&® Morals clauses have become standard in
most sports contracts, partially because sportegsmnals face extensive scrutiny in the news
media’ Morals clauses, in an athletic sense, are contiigtagreed upon provisions that give
teams, leagues, or companies paying coaches aiy abilpunish for criminal or unseemly
behavior®

Although a morals clause is sometimes treated agefplate” in contracts, violations

can have incredible economic and occupational itppa@king them incredibly prevalent
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today? Embattled NBC News anchor Brian Williams exempkfithe relevancy of morals
clauses and the effects they can have on caredhlsam® is currently serving a six-month
suspension after revealing dishonesties involvisgclaimed presence in a helicopter shootthg.
Williams’ future with NBC could turn on an intergagion of his morals clause, which states:
If artist commits any act or becomes involved iry aituation, or occurrence,
which brings artist into public disrepute, conteprgtandal or ridicule, or which
justifiably shocks, insults or offends a signifitgortion of the community, or if
publicity is given to any such conduct . . . compafall have the right to
terminatet’
It seems unquestionable that Williams offended almer of people. However, his career likely
hinges on the interpretation of “public disreputentempt, scandal, or ridiculé®”
[11. Origination of Use
Morals clauses, or restrictions on an individugkssonal conduct outside the scope of a
contractual relationship, are nothing nEMorals clauses have existed in the entertainment
industry since the 1920s, finding their originstwihovie production companié$in 1921, film
comedian Roscoe Arbuckle escaped charges for rapidgnurdering a young actrés$Jnable
to take action previously, Hollywood reacted byeirisng morals clauses in their contracts in

order to prevent future negative publicify. These companies would often blame low film

attendance on movie stars’ private lives gettingkéel to the press, resulting in a negative
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perception of the movie based on associatiogks morals clauses developed more in the 1950s,
film morals clauses were used to censor politicaiduct, as companies attempted to avoid
political offense to potential moviegoéefs.

Finally, in the 1980s, morals clauses found theime in sports, becoming commonplace
in player and coach employment contracts, as veelhaendorsement dedfSAlthough league
bylaws, constitutions, and uniform player contrgutsvide for restrictions on certain behaviors,
granting commissioner powers to punish in attertpsreserve the “integrity of the game,” and
giving teams the ability to terminate players fmmoral actions, morals clauses have essentially
provided million dollar insurance policies to pagiwilling to make long-term investments in
players and coaché$.

IV. Usein Coach Contracts

Morals clauses have become standard in collegia&ehing contracts. As collegiate
athletics are more and more a representation ofewsities, coaches are being held to a high
standard, often becoming a face of, and spokespdmspthe university in a number of ways.
Additionally, coaches’ salaries, specifically inotball and basketball, continue to skyrocket.
Thus, it is essential for universities to protdwtit reputation if coaches act in an inappropriate,
and potentially damaging way. Inclusion of mordBuses provides support for a university’s

“just cause” right to terminate a coach’s employmiéra coach acts in a way that is illegal,
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reprehensible, or may significantly harm the repotaof the university. Morals clauses also
allow universities to avoid contractually obligategyments to coaches if coaches are terminated
for their immoral actions.

Another popular use of morals clauses in coackmgracts involves the inclusion of
reverse morals clauses. Reverse morals clauses atlemployee to terminate their association
with an employer based on past poor behavior ondadaby the employer. “The origins of
reverse morals clauses can be traced to Pat BofBetne) 1968 oral agreement with Bill
Cosby’s Tetragrammaton label where the partiesegigtieat Boone could unilaterally terminate
the relationship if the record label did anythitngtt could harm Boone’s religious image and
upright reputation.?? These provisions went relatively unnoticed unkie tHouston Astros
terminated their relationship with Enron in 200%é&@ on the negative public perception and
media scrutiny resulting from Enron’s improper mesis practices and bankruptéBince then,
entertainers and athletes like Jay-Z and Vijay Bitgve used reverse morals clauses to
terminate endorsement relationsHips.

College coaching contracts could provide a homedwerse morals clauses based on the
experiences of University of Miami (“Miami”) Headobtball Coach Al Golden (“Golden”).
During Golden’s interview process, Miami was awalfeallegations against former booster

Nevin Shapiro for providing millions of dollars impermissible benefits which eventually led to
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investigation and alleged widespread NCAA rulesations?> Miami failed to inform Golden of
the potential scandal, despite potentially havintegal duty to do so based on the implied
covenants of good faith and fair dealifigAlthough Golden remained loyal to Miami, this
situation should provide a lesson to college cosicbeaches should attempt to negotiate escape
or reverse morals clauses that are triggered by AlGanctions resulting from violations that
occurred before the coach was hired or for unitersictions that cause the coach
embarrassment, damage to the coach’s reputatiaimimish the value of the job or the coach’s
ability to do his jol*’ However, as coaches should negotiate for wellréefi narrow morals
clauses with universities, they should seek breadnse morals clauses in order to grant coaches
the ability to terminate their contracts for camtadiscretions or reprehensible conduct by their
universities.
V. Examples

Universities can draft morals clauses in a nundfeways. Some morals clauses are
drafted particularly narrow, while some are morpansive, providing a number of grounds for
universities to terminate coaches for just causlittonally, specific, careful drafting can allow
universities to protect and address unique concesush as use of social media, NCAA
violations, specific actions taken by coaches @irtfree time, and most commonly any criminal
activity. Below are a number of examples of collegaches’ morals clauses.

Terry Bowden, University of Akron:

15. Commission of, or participation in by Coachaoly act, situation, or
occurrence, which, in University’s judgment, brinG®ach into public

disrepute, contempt, scandal, or ridicule or falby coach to conform his
personal conduct to conventional standards of gaiiwknship with such
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conduct offending prevailing social mores and vslaad/or reflecting
unfavorably upon University’s reputation and ovepaimary mission and
objectives, including but not limited to, acts ofiskibnesty,
misrepresentation, fraud, or violence that may ay mot rise to level of
warranting criminal prosecution by the relevanhauities.?®

Timothy Fitzpatrick Floyd, University of Texas altFaso:
9. Any conduct (a) that UTEP or the University ©éxas System
administration reasonably determines is unbecortong head coach; or
(b) resulting in a criminal charge being broughtiagt Floyd involving a
felony, or any crime involving theft, dishonesty,moral turpitude®

Kyle Flood, Rutgers University:
B.1. Termination of employment with cause, or ottiscipline may occur
for any of the following reasons: . . . willful neisnduct, act(s) of moral
turpitude, conduct tending to bring shame or disgi® the University as
determined by the Director of Athletes, violatidaniversitc))/ regulation,
policies, procedures, or directives . . . [a] crimliconviction®

Michael R. Gundy, Oklahoma State University:
8.(a)(3) any conduct of coach in violation of atiyminal statute . . .

whether prosecuted or not, or any act of moralitude, . . . 8.(a)(5)
conduct of Coach determined by the University teséeously prejudicial
to its best interests or the best interests oathketic program, . . . 8.(a)(8)

use or consumption by Coach of alcoholic beveradesgs, controlled
substances, steroids, or other chemicals . . o aspair significantly or
materially his ability to perform his duties . or. failure by coach to fully
cooperate in the enforcement and implementatiorargf drug testing
program:*

James J. Harbaugh, University of Michigan
4.02(c) Conduct of Head Coach that substantidfignas public decency
or morality, as shall be determined by standardsvaling in the
community, or which results in, or in the reasoeatiétermination of the
University could result in, material injury to theputation, interests or
obligations of the University or the Prografm.
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Gary Andersen, University of Wisconsin (Terminated)
V.A.1.(a)(2) Any conduct of Coach which constigiteoral turpitude, . . .
a criminal offense, . . . or which would tend tanigr public disrespect,
contempt, or ridicule upon University.

Gregg Marshall, Wichita State University

7.2.1[v] [A]s reasonably determined by the Presidg the University, in
consultation with the AD, an act of dishonesty mcredible conduct by
Mr. Marshall that is inconsistent with the professl standards expected
of a head coach of an intercollegiate sports tdaamh esults in material
injury to the reputation of Wichita State Univeysit. . and/or conduct that
offends public decency or morality as measured by tommunity
standard prevailing in Wichita and the State of $&at"

Jim McElwain, Colorado State University (Termingted
6.b(ii) Determined by the Director that McElwainsonduct could
reasonably result in conviction for, or a pleamufio contendereto a
felony or misdemeanor resulting in a jail senteacany crime involving
moral turpitude’

Mark Helfrich, University of Oregon

7.2(a)(ii)) Conduct resulting in a conviction foiolation of any criminal

statute involving moral turpitude or a state oreied felony crime; (iii) A

serious and knowing violation of any material lamje, regulation,

constitutional provision, bylaw, or interpretatioh the University, PAC-

12 Conference or the NCAA which may . . . reflectrapact materially

and adversely upon the University or its athletiogpam or which may
result in University being placed on probation hg PAC-12 Conference
or the NCAA, including any violation which may haweecurred during
prior employment at University or another NCAA manhnstitution,

either by Coach or, if known to Coach, by a mendfghe coaching staff
or any other person Coach supervises or dif&cts.

Thad M. Matta, Ohio State University
5.1(0): Commission of or participation by Coachaofy act, situation, or
occurrence which, in Ohio State’s judgment, brif@sach into public
disrepute, contempt, scandal or ridicule, or falby Coach to conform
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his personal conduct to conventional standardsooflgeitizenship, with
such conduct offending prevailing social mores aralues and/or
reflecting unfavorably upon Ohio State’'s reputataomd overall primary
mission and objectives, including by not limited &xts of dishonesty,
misrepresentation, fraud or violence that may oy mat rise to a level
warranting criminal prosecutiof.

Ruffin H. McNeill, Jr., East Carolina University
XIV.C.5 Serious or intentional misconduct, inclagibut not limited to,
conviction of Coach for any felony or any crimettiravolves dishonesty,
or any behavior by Coach that, in the sole judgmanthe Athletic
Director and the Chancellor, displays a continuaserious disrespect for
the integrity and ethics of the Universify.

Bret Bielema, University of Arkansas

13(i) Engaging in unreasonable conduct in willfisregard of deliberate
indifference for the welfare and safety of the Wmaity’s football student-
athletes, including failure to adhere to the NCAAngiple of student-
athlete well-being. . . . engaging in conduct aelgaletermined by the
University, which is clearly materially and advdyse&ontrary to the
character and responsibilities of a person occgp@oach’s position or
which materially and adversely affects the repatabf the University or
UAF’s athletics program in any way.

Orlando “Tubby” Smith, Texas Tech University
A.(d) Serious violation of local, state, or feddeavs which subject Coach
to civil liability or criminal indictment. A.(e) Cach’s commission of an
act of moral turpitude as defined by Texas lawf)ACpach’s engaging in
Objectionable Behavidf

John J. Fisher, Jr., Florida State University
V.B.(5) Coach’s misconduct, whether or not relgtito the Coach’s
employment, which is inimical to or not in the besterest of the
University, and which causes damage to the reputair dignity of the
University or its athletics program, or which vitda the University’s
mission, policies, and/or regulatiofis.
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Charlie R. Strong, University of Texas-Austin,
7.A.(11) Any conduct (a) that the University adisiration reasonably
determines is unbecoming to a head coach, or wt@akonably brings
into question the integrity of the Coach, or thatwd render Coach unfit
to serve in the position of Head Football Coach;(lor resulting in a
criminal charge being brought against Coach invava felony, or any
crime involving theft, dishonesty, or moral turplaf?

Keith Kim Anderson, University of Missouri
14.A. (3) any conduct of the Employee in which Vdowonstitute a
violation of any criminal statute involving a felpor an offense of moral
turpitude, as defined by the University; (4) anyéaor of the Employee
that brings him into public disrepute, contempgrstal or ridicule or any
behavior that is unfavorable to the reputation orahor ethical standards
of the University*®

Bruce Pearl, Auburn University
14. Personal Conduct: The University shall haweright to terminate this
Agreement with cause in the event Coach has engageshregious
conduct*

Rick Pitino, University of Louisville

6.1.2 Disparaging media publicity of a materiatuna that damages the
good name and reputation of Employer or Universftguch publicity is
caused by the Employee’s willful misconduct thatildoobjectively be
anticipated to bring Employee into public disrepatescandal, or which
tends to greatly offend the public, or any classrébf on the basis of
invidious distinction. . . .6.1.4 Employee’s dislkesty with Employer or
University; or acts of moral depravity; or convari of a felony of
employment or drug related misdemeanor; or intdoaor being under
the influence of a psychoactive substance wheropaifig duties under
this contract, when student athletes are presdmnwvattending scheduled
public events or appearances, or during media ctaita

These examples serve to demonstrate the breadthpaedicity that are incorporated in

a morals clause. In addition, these examples sengerepresentation of the concerns and beliefs
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of the university. Referencing Terry Bowden’s (“Bd@n”) contract, University of Akron
retained the right to terminate Bowden for actsdafhonesty, misrepresentation, fraud, or
violence without requiring a conviction. Additiohgl Timothy Floyd’s (“Floyd”) contract grants
UTEP the right to terminate Floyd for conduct “unbming to a head coach and reflects poorly
on UTEP, the Program, or the University of Texast&y” a very broad provision. Mark
Helfrich’s contract includes provisions for violagj NCAA, University, or PAC-12 Conference
rules, bylaws, or regulations, a provision suredygéted at the rash of recruiting violations
within the PAC-12 over the last ten years, inclgdthe University of Oregon. Additionally,
Tubby Smith’s (“Smith”) morals clause provides aisj cause” right to terminate for any
“objectionable behavior.” This clause was surelytten broadly based on Smith’s history of
recruiting violations and questionable actionsastpniversities.

However, these contract provisions can extend pastersity-coach relationships, as
companies that have endorsement agreements witkeraities have begun to draft contracts
guarding against objectionable actions by universitaches that may reflect poorly on the
endorser. Below is a portion of Under Armour’s &gnent with the University of Maryland
(“Maryland”), allowing Under Armour to end its rélanship with the university based upon a
core team coach'’s conduct.

8.3. Under Armour may immediately terminate thisrégment . . . upon the

occurrence of one or more of the following: (e) @ad Coach of a Core Team

commits any act or is involved in any occurrenaguding, but not limited to the

abuse of alcohol, domestic violence or spousal@barsuse of or association with

weapons or illegal or illicit drugs, which violatesdely-held principles of public

morality or decency, constitutes a felony or crimfemoral turpitude in the

jurisdiction in which it is committed, or in the lsobut reasonable discretion of

Under Armour, reflects unfavorably on such Head cBo&Jnder Armour, or the
Under Armour Product®

“6 Sponsorship Contract between Univ. of Md. and Wadenour, 8. Morals Clause, 3(e) (July 1 2014) fitewith
author) [hereinafter Under Armour Contract]
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Under Armour’s inclusion of what amounts to a ni®relause in their contract with
Maryland is not surprising. Perception has becomehsan important consideration with
companies that they want to be protected if thesoaiation goes wrong. Thus, including morals
clauses in agreements with universities, holdimgrttaccountable for the actions of their coaches
and any potential negative impact for Under Armtiat could arise from a scandal, is a wise,
and likely ever-increasing trend in college sports.

VI.What isMoral Turpitude?

While morals clauses may be drafted in a numbevayfs, addressing a variety of issues
or concerns of an employing party, one of the nsogtmon provisions in a morals clause allows
employers to punish employees for crimes of maugbitude. A quick look at the previous
examples provides ample evidence of how commonpthiase has become in morals clauses.
However, despite “moral turpitude’s” popularitys inclusion in contracts is a bit troublesome as
defining moral turpitude was a near impossibilibfilrecently.

In attempting to define moral turpitude, at leaghin Wisconsin, a good starting point is
the caselLee v. State Board of Dental Examinéfdee had previously been convicted of
introducing a misbranded drug into interstate conue® One of the main issues examined was
whether Lee’s conviction was a crime of moral ttuge for purposes of applying Wis. Stat. §
152.07(2). The Wisconsin Supreme Court held tha had not committed a crime of moral
turpitude, choosing not to revoke his license tcpice dentistry® However, the court failed to
adopt a steadfast definition of moral turpitude.

The court found that for purposes of license retionaa crime involving moral turpitude

“has been considered in [Wisconsin] as an offenk&lwinvolved some guilty knowledge or

" Lee v. State Bd. of Dental Exam’r.s, 29 Wis. 2@ 3B966).
*®1d. at 336.
1d.
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wrongful intent or an act which is considered irgmly wrongful regardless of whether it was
punishable by law or not® However, many of the cases that have attemptatbfioe moral
turpitude have done so as “an act of basenessiegideor depravity in the private and social
duties which a man owes his fellow men or to sgcietgeneral.”’ The court also references
Webster's New International Dictionary (3d ed.),iethdefines moral turpitude as “an act or
behavior that gravely violates the moral sentiment accepted moral standards of the
community” and “the morality culpable quality hedlal be present in some criminal offenses as
distinguished from others®While the court offers a number of definitionsaéknowledges that
the concept of moral turpitude is changing, asmiogal standards of a community vary from
time to time and may affect what constitutes maouapitude® Thus, as moral turpitude is a
phrase that seems defined based on the moralsoaretas values of a specific time, defining
moral turpitude today likely differs significantiyom the court inLeg which was decided in
1966. Additionally, the definition of moral turpde is significantly different based on locations
throughout the country and the accepted moral ns@wative social positions of a specific state
or community.

This ever-changing definition poses a problem ascthurt acknowledged inee how do
you define a phrase that is tied to changing tineelgeographic social values?

Though the definitions used by most courts is vagnd ambiguous, moral

turpitude is not the ‘catch-all’ for bad behavibat most people think. There is no

clear line as to what constitutes moral turpituolg, there is a line, as hazy as it
may be.®

01d. at 337.

>11d. 337-338.
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Most courts and legal reference books define muongditude aslee did, “an act of baseness,
vileness or depravity in the private and socialetutvhich a man owes to his fellow men or society i
general, contrary to the accepted and customasy ofilright and duty between man and mah.”
However, this definition is “less than finite” aridn elusive concept incapable of precise definitith
Although courts seem to vary in interpreting suarague definition, common ground does eXigvlost
courts have found that a felony reaches the levelaral turpitude, as felonies are often crimesirzgja
society that fit into the vague definition providadove® Other than a felony, the most common action
found to reach the level of moral turpitude is aomg action that includes fraud or decéftA
misdemeanor, however, typically is not included idefinition of moral turpitude, unless combinedhwi
an element of deceit.

While courts have been faced with vague defingjcsome states have attempted to establish a
statutory definition of the phrase “moral turpitudéennsylvania codified its definition of moral
turpitude in 22 PA Code 237.9 Crimes and Misdemesahmvolving Moral Turpitudé® This section
defines moral turpitude to include the following:

(1) That element of personal misconduct in thegievand social duties which a

person owes to his fellow human beings or to sgciet general, which

characterizes the act done as an act of basenles®ss, or depravity, contrary to
the accepted and customary rule of right and detywéen two human beings.

(2) Conduct done knowingly contrary to justice, ésty, or good morals.

*d.
*d.
> 1d.
8 |d.
¥ d.
0.
6122 P, CoDE §237.9 (1991).
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(3) Intentional, knowing, or reckless conduct cagdgbodily injury to another or

intentional, knowing, or reckless conduct which giysical menace, puts another

in fear of imminent serious bodily injuf§.

Pennsylvania has further established the elementetermining whether a crime or
misdemeanor involves moral turpitude and are bé&seldly upon the elements of the crime or
misdemeanor. The underlying facts or details ofiralividual criminal charge, indictment, or
conviction is not relevant to the issue of moraptiude.” The Code then lists four specific
crimes or misdemeanors involving moral turpitudeluding: (1) an offense relating to crimes
and offenses of the Public School Code; (2) anns#edesignated as a felony under The
Controlled Substance, Drug, Device, and Cosmetic @3 and offense of a criminal law of the
Commonwealth, the Federal government or anothée staterritory of the United States, an
element of which offense is delivery of a contrdllsubstance or possession of a controlled
substance with intent to deliver; and (4) a Stdtense, out-of-State offense, or Federal offense
similar in nature to crimes listed in the prioretaroffense&?

While the Pennsylvania Code includes the sameevdglinition stated iheg it attempts
to further define moral turpitude by listing sp&cirimes that meet the definition. The definition
provided in the Pennsylvania Code also provides deéermining whether a crime is one of
moral turpitude involves a case-by-case analysmvéver, the inexactness of a definition of
moral turpitude presents a number of problems. tAted inLeg constantly evolving societal
beliefs and geographic preferences make it almopbssible to affix an exact definition. As
social morals and norms change, the definition ofahturpitude will no doubt also change;
meaning that conduct that was at one time acceptablow immoral. In addition, interpreting

moral turpitude from one region to another likelgans that different definitions will exist based

62 |d
63 |d.
51,
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on where a coach is coaching. Thus, what is aclkpia Wisconsin may not be acceptable in
Kentucky or Utah.

Further, as few courts or statutes provide guigiregzedent as to what is and what is not
considered moral turpitude, counseling a clienttaasvhat actions are and are not allowed
becomes most difficult. Moreover, because morgbitude seems to be defined subjectively,
based on the beliefs of the people enforcing thasd, it is hard to anticipate or guarantee what
actions will result in a breach of contract. In iidth, due to the expansiveness of “moral
turpitude” as well as a number of other clausekided in morals provisions, difficultly arises in
determining whether an incident is offensive enotmftrigger terminatioi”> Consequently, it
becomes significantly more important to clearly axadrowly define what exactly is considered
moral turpitude in a given contract, in order teyent differing interpretations.

VII. Morals Clauses Applied

Applying morals clauses has been controversial.|l&\morals clauses are often drafted
very broadly, as stated above, they are far fromscheall “just cause” provisions protecting
universities from immoral, unethical, or illegaltiaas committed by coaches. Oftentimes, the
vagueness and breadth that they cover can actealliyto litigation, as parties dispute what is
actually included in the language of a specific at®clause.

However, the legacy, reputation, and successsplegific head coach seem to affect the
application of morals clauses as well. As you wéke below, the application of these clauses
often varies based on the value a coach bringstatlaletic program and university. Thus,
legendary coaches, like Hall of Fame basketbaltledaick Pitino (“Pitino”) of University of

Louisville (“Louisville”), might be granted signdant deference when committing seemingly

% Bob TarantinoKeep Your Pants On — The Morals Clause in Perfor@mmtracts ENTERTAINMENT & MEDIA
LAW SIGNAL (Jan. 18, 2012), http://www.entertainmentmedialgnel.com/keep-your-pants-on-the-morals-clause-
in-performer-contracts.
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immoral acts while coaches like Bobby Petrino (flPet’) and Mike Leach (“Leach”), two less
respected but still successful head football cosicfeced differing backlashes after their very
public missteps.

Courts have occasioned to interpret morals clausesndorsement contracts with
athletes. InMendenhall v. Hanesbrands, Inkashard Mendenhall (“Mendenhall”) brought a
breach of contract claim against Hanesbrands @feecompany ended its endorsement contract
with the football playef® Mendenhall's agreement with Hanesbrands contaigitovision
allowing Hanesbrands to terminate the contracténlfenhall became involved in any situation
that would bring Mendenhall into “public disreput®ntempt, scandal, or ridicule, or tending to
shock, insult or offend the majority of the consogipublic.®’ In May 2011, Mendenhall made
a number of Twitter posts about Osama Bin Lademysiog a strong negative reaction
backlash®® As a result of the outcry against Mendenhall, Hanends terminated their
relationship, invoking the morals claUSeThe court stated that in terminating a contraatfips
must not act arbitrarily or irrationally, requiringpod faith and fair dealing.Holding that a
factual determination was necessary as to whethemdenhhall’s tweets triggered his morals
clause, the court could not support Hanesbrandsiitation of Mendenhall’s contract

The Mendenhallcase presents the most troublesome issue withlitgockauses; it is
incredibly difficult for courts to determine whatcteons cause public disrepute, scandal,
contempt, or would shock, insult, or offend the oni#y of the consuming public. Additionally,

asking a jury to interpret whether a party has dadgte a way to offend a majority of the

® Mendenhall v. Hanesbrands, Inc., 856 F.Supp. Zd 719 (N.C.M.D 2012).
67
Id. at 720.
%8 d.
91d. at 722.
01d. at 625.
™1d. at 727-728.
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consuming public is troublesome, as juries are oalyesentative of an incrementally small

portion of the consuming public. In January of 20d was announced that Mendenhall and

Hanesbrands had settled the matter out of couanirundisclosed settlement. The settlement
“leaves important questions about how morals ckwrse&ndorsement contracts relate to speech
on Twitter still very much unanswere®.”

It appears that courts have only once interpretedagh’s morals clause. Haywood v.
University of Pittsburgha head football coach was fired after a domestimlent’ The court
found for the University, stating that Haywood'siah of a breach of an implied duty of good
faith and fair dealing cannot override the writantract’® The written contract, based on the
language, provided the University the discretiord&ermine whether it had just cause to fire
Haywood according to paragraph 14.1(F), which ptedi

His conduct was seriously prejudicial to the beserest of the University or its

intercollegiate athletics program; that violatese tHJniversity's or the

Department’s then-current mission; that brings theversity into disrepute; or

that reflects dishonesty, disloyalty, willful miswuct, gross negligence, moral

turpitude or refusal or unwillingness to perforrs Huties'

The general rule in Pennsylvania for effectivetcact termination requires that notice of
the rescission or termination of a contract mustclEar and unambiguous, conveying an
unquestionable purpose to insist on the rescis§iofhe court goes on to state that a jury could

only find the University breached the employmenttcact by firing Haywood under Section

14.1(F) if it found that the University attempteal terminate the contract without exercising

72 Marc Edelman, Rashard Mendenhall Settles Lawsuit with Hanesbrands over Morals Clause, FORBES (Jan. 17,
2013),http://www.forbes.com/sites/marcedelman/2013/0 X&sHard-mendenhall-settles-lawsuit-with-hanesbrands
over-morals-clause/
3 Haywood v. Univ. of Pittsburgh, 976 F.Supp.2d 685]. (W.D. Pa. 2013).
74
Id. at 628.
®1d.
®1d.
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good faith’’ Further, the court found that damages would bal@ntable because Haywood was
in fact fired for just cause and good faith underdontract’®

In order to avoid litigation likédaywood morals clauses should be composed with a few
guidelines in mind?® Morality clauses should be drafted specificallpegh to put an employee
on notice of the type of conduct that could regultheir terminatiorf° Broad clauses are often
subject to constitutional challenges as a resutheir generality’* Additionally, morals clauses
should specify the remedies available to an employieen and if the clause is violat&d.
Specifying the available remedies allows employeravoid potential claims like those brought
by Haywood, who sought damages including buy-ostsisom a previous contrattFinally, if
an employer decides to terminate an employee faolation of a morality clause, the employer
should act promptly, as failing to do so could teBuan employer effectively waiving its right
to enforce the claugé.

There are a number of other noteworthy examdiesaches who have been terminated
as a result of actions that violated their contrakcorality clauses. One example involved Mike
Price, former head coach of the Alabama Crimsore Tabtball program. Price was hired in
2003, during a time when the University of Alabamas attempting to repair its partying

image®® However, after receiving warnings about his pubkhavior, Price was relieved of his

"1d. at 635
Bd.
" Teleicia J.R. DambervillRisqué Business: Controlling Employee Conduct TginaMorality ClausesHR
LEGALIST (Feb. 19, 2014), http://www.hrlegalist.com/2014f32jue-business-controlling-employee-conduct-
through-morality-clauses/.
80

Id.
8 q.
814,
8 Haywood v. Univ. of Pittsburgh, 976 F.Supp.2d 685 (W.D. Pa. 2013).
8 Teleicia J.R. DambervillRisqué Business: Controlling Employee Conduct TginoMorality ClausesHR
LEGALIST (Feb. 19, 2014), http://www.hrlegalist.com/2014f32jue-business-controlling-employee-conduct-
through-morality-clauses/.
8 Kelly Whiteside Price Fired as Coach of Alabama Foothallobay (May, 4, 2003),
http://usatoday30.usatoday.com/sports/college/tgec/2003-05-03-price-fired_x.htm
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duties six months after his hire, without coachingamée® Price was terminated after a night of
partying, witnessed by numerous Alabama studenisngl which he spent $200 on drinks and
tips at a strip club, woke up with an unknown worirahis room, and a $1,000 hotel tAs a
result of his actions, Price violated a “Southeowenant that permits indiscretion so long as it
does not have to be confronted in pubfit¢Eurther, committing actions that went against a
current mission of the university—to eliminateptaty image—led to Price’s firing.

Henry Frazier, Il (“Frazier”), former head footb@oach at North Carolina Central
University (NCCU), also fell victim to terminatiodmased on his off-field indiscretions in 2013.
Frazier was dismissed from his role after numenoaisonal problems involving his ex-wife
surfaced® Frazier had previously been suspended in 2012 kifiarrest for allegedly assaulting
his wife ® After being reinstated, Frazier was arrested afmirlleged violation of a domestic
violence protective ordel. This arrest prompted Frazier's termination, as NCéhforced a
morals clause in Frazier's contract that gave thigarsity a right to fire him for conduct that
harmed the image of the university.

Finally, Larry Eustachy (“Eustachy”), former hedxsketball coach of lowa State
University (“lowa”), resigned under threat of termation in 2003, after photos surfaced of

Eustachy at an lowa party with female party-goers a beer in his harld Eustachy attended

4.
¥d.
8 Jere LongmanAlabama Fires Coach for Off-Field Indiscretigrnig4e NEw Y ORK TIMES (May 4, 2003),
http://www.nytimes.com/2003/05/04/sports/collegetfiall-alabama-fires-coach-for-off-field-indiscretis. html
8 John McCannkired NCCU Football Coach Fights BackHE HERALD SUN (Aug. 29, 2013),
Q(;[tp://www.heraldsun.com/news/x2042204407/Fired-NEfﬁotbaII-coach-fights-back.
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9 Howard Koplowitz Jessica Dorrell and 3 Other ‘Inappropriate’ Colle@®aching Scandal$NTERNATIONAL
BUSINESSTIMES (Mar. 23, 2015), http://www.ibtimes.com/jessicasad-and-3-other-inappropriate-college-
coaching-scandals-435288.
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the student-thrown party just hours after a lossht University of Missouri’ The backlash
caused by these photos lead to the pressure oadBysb resign or face terminatidh.
VII1. Pitino, Petrino, Leach

In 2003, Rick Pitino (“Pitino”) became embroiledarsex scandal that would take almost
six years to come to life. One night while havingnetr at a local Louisville restaurant, Pitino, a
married father of five children, had sex with fommeodel Karen Cunagin Sypher (“Syphet®).

A few weeks later, Sypher informed Pitino she wesgpant, prompting Pitino to give Sypher
$3,000 which would later be used for an abortioowelver, six years later, in 2009, Pitino began
receiving anonymous calls from someone threateturtgke the news of his affair with Sypher
to the medi&’ Pitino alerted the federal authorities, who chdr@ypher with extortior{®
Sypher was later convicted of trying to extort $00,000 from Pitino and was sentenced to
seven years in federal prisdhHowever, this ordeal brought Pitino’s affair ariged abortion
hush money into the national spotlight.

Pitino’s contract contained two morals clauses toauld have likely granted Louisville
the right to terminate him. Those clauses alloweanination for acts causing “disparaging
media publicity of a material nature that damadpesgood name and reputation of Employer or
University, if such publicity is caused by the Ewmy#e’s willful misconduct that could

objectively be anticipated to bring Employee intdlic disrepute or scandal, or which tends to

% pictures Show Larry Eustachy at ParifCCINEws (Apr. 29, 2003), http://www.kcci.com/Pictures-Shaarry-
Eustachy-At-Party/7327770.

% Howard Koplowitz Jessica Dorrell and 3 Other ‘Inappropriate’ Colle@®aching Scandal$NTERNATIONAL
BUSINESSTIMES (Mar. 23, 2015), http://www.ibtimes.com/jessica+@di-and-3-other-inappropriate-college-
coaching-scandals-435288.

% Cari SternRick Pitino and the “Cardinal” Morals Clauset. 7, http://fordhamsportslawforum.com/wp-
content/uploads/2013/05/Rick-Pitino-and-the-“CaadlirMorals-Clause-.pdf.
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greatly offend the public, or any class thereof the basis of invidious distinction,” or
“[E]mployee’s dishonesty with Employer or Univessior acts of moral depravity> While it
clearly seems unguestionable that Pitino’s actiondaving the affair, paying for Sypher’s
abortion, and hiding it from Louisville’s adminiation and the national media all would seem to
be actions of willful conduct that would cause stario the university or be objectionable to the
public, potentially reaching the level of moral dmgty, Louisville decided to take no action
against the legendary head coach. While it coulddimted, it seems unquestionable that part of
Louisville’s decision to retain Pitino was his Hafl Fame track record and longstanding success
as the Cardinal’'s head coach. Thus, it seems velgtclear that Pitino’s achievements likely
saved his job.

However, other coaches were not as lucky as Riéind were likely terminated for what
are arguably less objectionable actions. One exanpl former University of Arkansas
(“Arkansas”) head football coach Bobby Petrino {fit®”). In 2012, Petrino, a married father
of four children, crashed his motorcycle while migliwith a 25 year-old female employee of
Arkansas’ football progrartf? It was later revealed that Petrino was having ffairawith the
female employee. Petrino’s contract provided Arkanwith the ability to terminate him for
“engaging in conduct, as solely determined by theversity, which is clearly contrary to the
character and responsibilities of a person occupthie position of head football coach, or which
adversely affects the reputation of the [univefs]tathletics program in any way.” Petrino was

eventually fired as a result of the incident arfdiafvith the employee.

101 Employment Contract between Rick Pitino and Uri¥ . ouisville, 6. Morals Claus®§1.2, 1.4 (July 1, 2010)
(on file with author) [hereinafter Pitino Contract]

192 paniel Werly,Judging Morality: Comparing (The Contracts of) RRiino and Bobby PetrindSPORTSMEDIA
101 (Apr. 10, 2012), http://www.sportsmedialOl.cgpottslaw/2012/04/10/judging-morality-comparing-the
contracts-of-rick-pitino-bobby-petrino/.
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While it is unquestionable that Petrino’s actiovexe irresponsible as the head coach of
Arkansas and adversely affected the reputatiorh@funiversity, it remains strongly debatable
that his actions were much less egregious thand?ifidditionally, while it seems obvious that
Petrino’s contract provided Arkansas with the righterminate Petrino, that same right seemed
to clearly exist in Pitino’s situation. However, tP@o was terminated while Pitino was
maintained, a disparity that only seems explaindblged on Pitino’s rich history of success at
Louisville.

Finally, a third, and perhaps much more shockimdation of a morals clause involved
Texas Tech University's (“Texas Tech”) head coadkeéVLeach (“Leach”). Leach was fired in
2010 for allegedly forcing a player who was recawgifrom a concussion to stand in a dark,
locked shed for hours during practi®d Although Leach challenged his termination, Texashr
relied on a moral behavior clause in Leach’s camtiastifying their action$®*

Leach’s actions would undoubtedly be enough tmiteaite him in almost any situation
involving a morals clause. However, this situatwas unique in that Leach was fired based on
allegations, not confirmed facts. Leach’s accuddgm James, as well as his father, former NFL
player and ESPN analyst, Craig James, had beenyhigitical of Leach in the pasf® Yet
Texas Tech was not hesitant in its actions whemgfiLeach.

IX. Court Decisions

While morals clauses are designed to provide engpdowith a “just cause” right to

terminate employees, sometimes due to poor draftingigorous representation, termination by

morals clause results in controversy and litigati®erhaps one of the most famous cases

103 Aaron Gafnils (Allegedly) Locking a 21-Year Old in a Closdtieeable Offense2LAw LAW LAND BLOG (Oct.
12021, 2010), http://www.lawlawlandblog.com/2010/1048egedly locking_a_2lyearo.html.
105 :g
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involving morals clauses that resulted in litigatiwas the recent case dhywood v. Univ. of
Pittsburgh®® In Haywood football coach Michael Haywood (“Haywood”) wasrténated from
his recently signed contract with the UniversityRiftsburgh (“Pittsburgh}°’ Haywood was
terminated after a domestic incident with the motbfehis child, after she allegedly prevented
Haywood from seeing his chili’® Haywood was taken into custody on December 310201
based on probable cause of domestic battery withild present®® Haywood was released the
next day, on January 1, 20 Pittsburgh justified its decision to terminate Maypd under a
so-called “morals clause” in the contract, whickezgially provided that the university would
not have to pay the coach the amounts owed undaratitract if the contract was terminated for
“just cause.*™ The court upheld Haywood’s termination as “justse!, finding Pittsburgh did
not breach its duty of good faith and fair dealargan oral agreement with Haywotd.Thus,
Pittsburgh was not responsible for paying damagel®st wages under Haywood's contract.
X. Lessonsto be L earned

Morals clauses continue to be a vital part of therts industry. As the value of sports
enterprises continue to rise, and the contractralngitments of parties further increase, the risks
involved in professional athletics have skyrockatedecent years. Moreover, the attention paid
to both college coaches and professional athletenuie to rise, as social media and the 24-
hour media cycle spotlight every new and minutéyigéicant news story. Thus, as actions, and

consequently reputations, became more polarizimgal® clauses became increasingly valuable.

198 Haywood v. Univ. of Pittsburgh, 976 F.Supp.2d 606D. Pa. 2013).
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However, from these morals clauses, lessons caedreed. First, for a university or
employer, it is now almost mandatory that moratsises be included in any agreement with an
athlete, coach, or even a university. Additionadly,an agent representing a coach or athlete, you
must be mindful of the contents of each morals sdawattempting to draft it specifically and
favorably towards your client. In representing d¢ws; contracts should be composed to contain
specific, clear, unambiguous language that proviebgglicit clarity as to what actions are
immoral, or will trigger the university’s right teermination. Further, when drafting morals
clauses, consideration should be given to curreoietal trends, as well as the beliefs of the
geographical region where the coach is employedallyi reasonable language granting
protection from unsubstantiated claims, false #&yresmnd other wrongful accusations should be
included to prevent improper firings!

In addition, if the phrase “moral turpitude” icladed in the morality provision, it is vital
that representatives explain to their clients tliéicdlty in defining this term. While the
representative should attempt to flush out all legge in the provision, some language may still
be open to interpretation. Thus, it is importargttthe representative alert the coach to the fact
that language still may remain open to interpremtithus advising the coach on what the
language could mean, providing guidance with reg@attie actions that should be avoided.

Also, coaches should never be held victim to th#ateral implementation of a morals
clause. Something that should be negotiated inyeweaching contract is a reverse morals
clause. These clauses provide the coach an espapsign if the university committed previous
or future indiscretions but fail to alert the coachaking the coach’s job embarrassing or

unpredictably and overly complicated or difficudin agent representing a coach should without

14 EFernando M. Pinguelo & Timothy D. Cedroégrals? Who Cares About Morals? An Examination offs
Clauses in Talent Contracts and What Talent Need&bw 19 SSTONHALL J.SPORTS& ENT. L. 347, 364 (2009).
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guestion attempt to seek these provisions, as rtgiiyescandals, like the one seen at University
of Miami during the hiring of Al Golden, have becermommon in recent years. A representative
is likely failing their duty to their client by naeeking these provisions.

Another factor to keep in mind when negotiatingrat® clauses is the inclusion of
potential contract sweeteners for good behavioe ifklusion of these clauses seems logical; if
coaches are forced to agree to provisions wheng ¢ha be punished for bad behavior, they
should also have the right to receive incentived lbonuses for acting properly. An effective
contract provision incentivizing behavior could lime deferred bonus payment3“The pay
structure would reward solid performance on thé&fi&nd incentivize good behavior off the
field.”**® However, if a coach engages in negative off-te&fbehavior, a university could forgo
the bonus?!’ Thus, provisions like these serve to level theyipla field between coaches and
universities when negotiating morals clauses.

For universities and athletic directors, it is oy important to protect the university
image, but also the monetary investment that com#és hiring a coach. As morals clauses
typically do not provide a way for employers toapture those investments, inclusion of other
provisions can allow for recouping money alreadiyl p&lawback clauses essentially recoup the
employee’s compensation if the employee engagpsoinibited acts listed in the claus& Most
commonly found in the financial sector after theadtnand WorldCom, as well as the financial

119

crisis,  clawback clauses are used to police senior masagerecover bonuses based on

15 Colleen Kielty,A Potential Contract Sweetener: Rewarding Good BiltaASU SPORTS ANDENTERTAINMENT
LAw JOURNAL (Oct. 28, 2014), http://asulawselj.net/2014/10(28 s-lawsuit/.
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significant operational losses or fratfdThese provisions, now becoming common in minor
league basebalf! could be tied to the actions prohibited in modsises, allowing universities
to recapture those investments paid to coachesvb@lek provisions have also started to take
hold in the collegiate coaching contracts, suclthase used by the University of Memphis, to
deter coaches from breaking NCAA rules and leatfegn without any repercussiofs.

Liquidated damages could also present anothemalige for either side to address lost
costs'??In order for courts to recognize liquidated dampg®visions, damages that are likely to
accrue in a breach must be difficult for partiesestimate* Also, liquidated damages must
neither be intended to penalize the breaching patybe so disproportionate from the probable
damages that the provision is considered a penhaltyiquidated damage provisions have
become popular in the college ranks, ensuring usitkes protection when coaches breach their
contracts by leaving for other schobt&éBecause it is difficult to value the loss of a dheaach,
liquidated damage provisions are uséfulA similar thinking applies for coaches who have
acted in a way that makes it necessary to termihata. If a coach behaves in a way that brings
incredible reputational or occupational harm toleib departments and universities, it is
difficult to value the losses to the employer. Aduhally, those actions, which require
termination of a head coach to salvage the unityéssieputation, results in incalculable loss,
further making liquidated damage provisions attvact Finally, if universities act in a way that

damages a head coach’s reputation, like what wasnpally possible with Al Golden and
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University of Miami, liquidated damage provisionsutd be helpful to coaches as reputational
damage is nearly impossible to calculate.

Drafting morals clauses in such a way that it ifbexeable, not leading to controversy
and litigation as parties attempt to enforce itgrigcial. It is unquestionable that morals clauses
are here to stay. However, as the sports industjiraues to boom, morals clauses will no doubt
become increasingly more common and important.

Philip Thompson was in his third year at Marquettg@versity Law School when this
article was written. He received an NSLI SportsvL@ertificate upon his graduation in May
2015. Philip is a graduate of Duquesne Universitgh B.S. in Business Administration in
Sports Marketing and served as a member of the bhtie Sports Law Review. Philip is
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